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1,

M/s C Mahendra Exports Ltd.
A-9/10, Block No. 26, Road No.8
M G. Road, Udhyognagar, Udhna
Surat - 394 210.

I1
I

Shri Suresh K Mehta, Director
M/s C Mahendra Exports Ltd
A-9/10, Block No. 26, Road No. 8
M.G. Road, Udhyognagar, Udhna
Surat - 394 210

t'

This copy is granted free of Charge for the use of the person to whom

it is issued.

2.

An appeal against this Order files before the Customs, Excise and
Service Tax Appellate Tribunal, Western Zonal Bench (wZB), O-20, New
Mental Hospital Compound, Meghaninagar, Ahmedabad, PIN Code No:380
016 within three months from the date of receipt of this Order as provided
under Section 1294(3) of the Customs Act, 1962.
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The appeal is required to be filed in q uad ru plicate in from CA-3
as per Rule 6(4) o' Customs (Appeals) Rules, L982. It shoJld be

3,

accompanied by following documents:-

I)

Four copies of the Order, appealed against should be filed, where one
copy should be a certiFied copy duly affixed a Court Fee Stamp of Rs.5=00.

II)

A crossed demand draft drawn in favour of the Assistant Registrar of
the Bench of the Tribunal on a branch of any Nationalized Bank ocated
where the Tribunal is situated, for an amcunt of Rs.1,000/-, Rs.5,000,/- or
Rs.10,000/- as the case may be, in view of Sub- Section 6 of Section 129(A)
of the Customs Act, 1962.

4.

The Appeal should bear a Court Fee Stamp as provided under indian
Stamp Act, 1989 (enacted by the State legislation).

5.

Any person desirous to file an Appeal against this Order Shall deposit
seven and a half per cent (subject maximum of Rs. 10 crores) of the Duty
demanded, in case urhere duty or duty and penalty are in dispute, or
penalty, where such penalty along is in dispute, failure of which the appeal
will be liable to be reje.ted for non-compliance of the provisions of Section
I29(E) of the Customs Act, 1962.

6.

The Appeal should be presented in person to the Registrar oF the
Bench or to be sent by registered post addressed to the Registrar.

L
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BRIEF FACTS OF THE CASE

1.

pursuance to Hon'ble
CESTAT, Ahmedabad's order No. A/1 13gB-1 139912015 dated 08.10.2015 vide which
the Tribunal has set aside the Order-in-Original No.O7/COMMR/SURAT/HIRABOURSE/
EXD /2007 dated 22.10.2007 passed by the then Commissioner of Customs,
Ahmedabad and remanded the case back lo the adjudicating authority to decide afresh

These de-novo proceedings have been initiated

in

after giving proper opportunity of hearing before passing order.

2

To recapitulate, the brief facts of the case are that M/s C. l\4ahendra Exports
(10070 EOU), now known as M/s C. Mahendra Exports Ltd., (hereinafter called "the

Exporter") filed Shipping Bill bearing No. 010719 dated 16.01.2007, for export of Cut &
Pol shed Diamonds (CPD) totally weighing 1792.89 carats in eight different lot through
Customs House Agent M/s B.V. Chinai & Co. (l) (P) Ltd. (hereinafter called "the CHA").
The value declared in the relevanl Export in,roice No. ExplEoul126l06-07 dated
16.01 .2007 was Rs. 3,06,22,000/- (FOB).

3.

The goods were subjected to physical examination by the officers of Customs
and found that the number of pieces per carat did not tally vis-a-vis the invoices. ln
order to ascertain the clarity, the representative samples of one carat from each lot was
drar,vn and sent to lndian Diamond lnstitute (lDl), Surat, an accredited institute for
testing / grading of Diamonds. The lDl, Surat in its report dated 17.01 .2007, mentioned
that the clarity of each lot was inferior to what was declared in the export invoice.

4.

ln view of huge difference found in clarity and number of pieces per carat during
physical examination, the goods appeared to be highly over-valued. As per the request
of the Department, the Gem and Jewellery Expod Promotion Councrl (GJEPC), Surat,
an Apex body in lndia for the export and trade of Gems and Jewellery and also
recognized by the Customs Departm3nt fcr nomination of trade panels in case of
valuation disputes, nominated panel of three members, viz., Shri Arvindbhai Shah, Shri
Mukeshbhai Mehta and Shri Tikubhai Shah. The authorized signatory of the exporter
Shri Champakbhai Mehta, under his letter dated '8.01 .2OO7 stated that they have no
objection to the examination of goods by the aforesaid panel. Accordingly, the
aforesaid panel examined all the I lots of the goods in question as well as B lots of
another consignment of the same exporter on 18.01 .2007. After examination, the panel
submitted their valuatron report, whereby lolwise valuation of the goods was
determined as under:
SI

Rate per carat arrved at rn USD
b the Panel on 18.O1.2007
325
270

Rate per carat declared in USD in
invoice dated 16.01 2007
415

6
7

Lot No. with
code No.
1 (APO)
2 (NTL)
3 (zMr)
4 (RCN)
5 (DEO)
6 (BFr)
7 (GYP)

381

350
370
315

8

8 (oNF)

350

270

No
1

2
3

4
5

395
385
360

435
401

350

285

Based on the above valuation report by the expert panel of GJEPC, the value of the
goocs worked out to Rs. 2,32,80,3961-

5.

Thus, it appeared that the exporter had not only mis-declared the clarity andr,-=1.
number of pieces per carat of the goocs, bul also its value. lt therefore appeared tl{!j , ..,,1:'
the goods were over-valued to* the extent of Rs. 73,48,7411- (31 .6Yo). Since nl,Fl. '

:
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declaration rvas found not only in terms of materral content, but also in terms of value of
the goods, the goods appeared to be liable for confiscation under Sections 1 13(h) and
1 13(i) of the Customs Act, 1962. Therefore, the goods i.e. Cut and Polished Diamonds,
totally weighing 1792.89 carats, covered under Shipping Bill No. 000719 dated
16.01 .2007 rvere placed under seizure.

6.

The exporter did not agree lrrith :he valuation by the aforesaid panel and
requested for revaluation on the ground that the said panel members were not from the

approved lisl of GJEPC. They also submitted that variation in valuation of about 15% to
204/o was reasonable and normal in trade. Accordingly, GJEPC was again requested to
send another panel of 3 members (from the approved list in terms of Standing Order
No.1/97 dated 24.07.1997 issued by the Commissioner of Customs, Ahmedabad) for
the valuation of above goods. GJEPC accordingly nominated (i) Shri Sumatilal D. Shah
of M/s S. Vinod Kunar Diamonds (Pi Ltd , (ii) Shri Valjibhai Gabbani of M/s Keshri
Exports and (iii) Shri Dipesh Shah of [tlis Chokshi Kasturchand Dalachand for the said
purpose. Subsequently the said goods were examined again on 06.02.2007 by the
aforesaid members.

7.

The vaiue of the consignment was individually worked out by the members of

second panel as under:

(i)

Rs. 3,00,59,747l- (US$ 678549.6) by Shri Sumatrlal D. Shal'of M/s S. Vinod Kumar

Diamonds (P) Ltd.

(ii)
(iii)

Rs. 3,02,82,479r- (US$ 683577.4) by Sh:i Valjibhai Gabbani of M/s Keshri Exports.

Rs. 2,89,28,817/- (US $653020.7) by Shri Dipesh Shah of ttil/s Chokshi Kasturchand

Dalachand.

Therefore, the average value of the ccnsignment, thus ascertained by the second
valuation panel worked out to Rs. 2,97,57,O141- (US $671715.9).

8.

The report submitted by each member of the second panel was examined

in

detail and it appeared that it cannot be accerted for the following reasons:

(i)

The members of Second Panel in their general remarks, had mentioned that all
the lots examined by them contain diamond of 1 to 8 cents, which were of mixed
quality/purity and having 10% weak quality ivhich appears to be incorrect in as much as
only one piece of 6 cent in lot No. 6 and one piece of 9 cent in lot No. 5 were found
during the proceedings under regular Panchnama dated 09.03.2007. The other lots
contained dianond of only 3 to 4 cents. From this, it appeared that the reports of the
second panel, did no: adequately qualify the actual weight of the individual diamonds,
the number of pieces per carat, etc.

(ii)

Further, tt was mentioned in the second valuation panel report that value of all 8
Iots varies from US $200 to US $600 per carat, which indicates a very wrde difference in
price per carat

9.

ln the meanwhile, upon request of the exporter, the seized goods were released
provisionally for export on execution of bond for an amount of Rs. 3,06,22,000/- and
Bank Guarantee to the tune of Rs. 76,55,500/-. While allowing the goods to be exported
on 24.03.20A7, the samples of one carat each from B lots were drawn. Therefore, the
total quantity exported, works out to '1 784.89 carats.

10.

Shri Ramdhani Yadav, authorized representative of CHA rn his statement dated
'the rnvoices
12.03.2007 stated that the,gieces per carat tn all the B lots dio not tall

ru_-
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Shri Suresh K. Mehta, Director of the Exporter in his statement dated 03.04.2007 stated
that the said export was not backed by any purchase order and he did not know who
had confirmed the order; that number of pieces per carat was wrongly declared (by
typing mistake) in the export invoice Exp/Eoul126l06-07 dated 16.01.2007; that if the
number of pieces per carat were more the value of Cut & Polishes diamonds would be
less and if the number of pieces per carat were less, the value of cut & Polished
diamonds would be more; that he didn't agree with the valuation reports given by first
panel or the second panel. Shri Uday B. Chinai, Director of CHA in his statement dated
27 04.2007 stated that they had filed the Shipping Bill on the basis of documents grven
to them by the exporter; that in the past also one case was booked against lV/s C
lVlahendra Exports for import of Cut and Polished diamonds against imprest license
contravening a condition that each diamond must be below 0.25 carat, whereas
actually, the imported diamonds were above 0.25 caral.

11.

lt also appeared that cut and polished diamonds of the same class or kind were
exported at prices much lower than that of declared in the Shipping Bill No. 000719
dated 16.0'1 .2007 by the same exporter. For e.g. in Shipping Bill No. 000718 dated
16.01 .2007 i.e. of the same date (corresponding invoice no. ExplEOUll25l06-07 dated
16.01 .2007) filed by them, the rate per carat in lot No. 2 of clarity Sl-1 had declared as
US $ 335, while in the present Shipping Bill No. 000719 dated '16.01.2007, the rate per
carat in lot No. 1 of similar clarity .e Sl & I had declared as US $ 415, which was
approximately 24o/o on higher side. Similarly, in S/B No. 000420 daled 22.09 2006
(corresponding invoice No. Exp/EOU/60/06-07 dated 22.09.2006) filed by Mis C
Mahendra Exports, the rate per carat in lot No. 8 of clarity Sl-1 had declared as US $
245, while in the present shipping bill No. 0007'19 dated 16.01.2007, the rate per carat
in lot No.2 of similar clarity i.e. Sl & lhad declared as US $ 395, which was
approximately 61% higher side. This gives strength to department case that the value of
goods in Shipping Bill No. 000719 dated 16.01 .2007, appeared to be on higher side.

12. lt

therefore appeared thal the exporter had willfully mis-declared the
va lue/description of goods. ln his statement, Shri Mehta admitted that there was an
error in declaring the number of pieces per carat in spite of the fact that he had stated
that he always sees the export goods before signing the documents, and in this case
also he saw the goods. Shri Mehta in his statement did not even deny the lDl's report
and chose not to comment on the same. Further Shri Mehta had stated that the present
export order was not backed by any purchase order. Despite this position, in the export
declaration signed by Shri Mehta filed alongwith Shipping Bill, it was certified that
quality, value and specifications of goods were in accordance in terms of export
contract. lt thus appeared that the declaration filed by Shri Mehta alongwith Shipping Bill
vras not correct.

13

Vrde para 18 to 22 of the SCN, the reasons for prima facie, rejecting the
valuation report of 2"d panel has been dealt with. lt therefore, appeared that the
exporter had violated not only provistons of Customs Act, 1962, but also Section 7(1) of
Foreign Exchange Management Act, 1999 and Rule 3(1) of the Foreign Exchange
Management (Export of Goods and Services) Regulation, 2000 as they had deliberately
over valued the export goods. Morecver, they had also not declared the correct number
of pieces per carat and the clarity of the diamonds, the two parameters that have a
significant bearing on the valuation. All these put together, leave no doubt that the value
of the goods sought to be attempted to be improperly exported vide Shipping Bill No
000719 dated 16.0'1 .2007 was mis-cjeclared. The goods covered by the said Shipping
3(i) of the
Bill were, therefore, liable to confiscation under Sections 113(h) and
Customs Act, 1962
Pege 5
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lt also appeared that the expoiler, by mis-ceclaring actual value, the number of
pieces per carat and clarity of the diamond had rendered the goods liable for
confiscation. Therefore, they were also liable for penal action under Section 114 of the
Customs Act, 1962. Further, Shri Suresh K. Mehta, Director of the company, who was
responsible and dealing with the work relating to export and rmport rendered himself
liable to penalty under Section 1141114A.4 of the Customs Act, 1962. Accordingly, the
subject Show Cause Notice was issued to the sail exporter and Shri Suresh K. Mehta,
Director of M/s C. Mahendra Exports Ltd., Surat.

15.

Vide reply dated 30.07.2007, the noticee submitted that

i)

there is a great fallacy in unilaterally rejectilg the second panels'report; ttat the
second panel was appointed as the f rst panel members were not duly authorized and
duly approved as per Standing order No. 1197 dated 24.07.1997 and thus when the first
panel report was declared to be without authority and not in accordance with the law,
the said (first) panel report becomes non-est ab initio; that there was no allegation in the
show cause notice that the second panel nembers were not duly authorized or were not
properly qualified or were influenced by some other extraneous consideration and lhus
the report given by such expert panel :ould not be rejected or faulted wrth, without there
being any other expert opinion of equally qualified and authorized expert panel

ii)

both the reports of first panel and second panel were based on the samp es
provided to them, as the full quality or material was neither checked by the first panel
nor the second panel and therefore there was ro reasonable base for ignoring the
second panel report and interpolating the once rejected report of first panel. Moreover,
the department being not expert on valuation in Gems and Jewellery cannot engage
itself into such guess work and that too for findirg fault with an opinion/report of the
expert panel duly appointed and authorized in accordance with law.

iii)

both the reports of the first panel and the second panel were given much before
the analysis done on 09.03.2007 and 21 .03.2OO7, whereas the first panel report r.r,as
dated '18.01.2007 and second panel report was dated 06.02.2007 and as both the
reports of the first panel and the second panel were based on the same set of facts, and
if the second panel report is condemned to be inco'rect on a particular ground, then that
ground would equally apply to the first panel repDrt and by the same token, the first
panel report would also stand equally incorrect.

iv)

the department ought not to have rejected the second panel's report on the

ground that the value was determined without ascertaining the quality and colour of the
diamonds as this parameter would equally apply tc the report of the first panel who had
also not quantified the weight or clarity of the diamonds.

v)

the department has not produced ary evidence of contemporary export at lower,
higher or different price. As the full declared export FOB value has been received by lhe
noticee and the bank realization certificates have been received. the declared FOB
value was demonstrated and proved by the noticee to be true sale consideration
between the noticee and the foreign buyer. Further, when the disputed goods have
actually been exported for a value duly received in foreign exchange and equal to the
value claimed by the noticee, there cannot be made any order for confiscation of the
goods so actually exported. Relying on the judgrnent jn case of M/s Kamalbhai Vs
CC&CE [2005(69) RLT 178(CESTAT] and M/s Shilpi Exports Vs. CC (subsequently
upheld by Supreme Court-2000 (1 1 15) ELT A22O), rhey submitted that no penalty can
be rmposed as the full payment has been received in foreign exc
ugh proper
n
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channel by the noticee from the buyer, and no foreign buyer would send the payment if
the goods are not of the quality or of the value which were indented by him.
It was further requested not to confiscate the goods

16.
i)

and not to impose ary penalty.

Whereas Shri Suresh K. Mehta, the co-noticee in his reply stated that:

he would like to refer and rely upon the defence submissions made by the marn
noticee, to be treated as forming part and parcel of their reply as if all the submissions
made therein rave been mutatis mutandis, pl^ysically reproduced in their defence reply.

ii)

there is nothing rncriminating or confessicnal in the noticee's statement which
may involve him, directly or indirectly. in the alleged offence and there was nothing to
attribute any personal gain accruing to him out of the alleged offence, that there rs no
specrfic material or allegation or evidence against hrm and there is no exposition as to
the manner in which he has played any role in the alleged evasion of duty in
contravention of provisions of relevant law, warranting any penal action. ln support of
his defence, he had cited and relied upon varrous decisions.

rii)

the noticee has discharged duties and performed his acts to the best of his
abilities without involving himself knowingly, intentionally or otherwise. ln any act or
omission resulting into the alleged offence and in absence of any material on record that
the noticee was responsible for any misconduct or deliberate defiance of law or
contumacious conduct, he is not liable for any punishment. ln support of ris defence, he
had cited and relied upon various decisions.

iv)

the noticee was looking after certain top level or specific assignments in his

official capacity; that it was not possible for him to look after or oversee or see through
each and every routine affair or even: affecting the main noticee and so he cannot be
held liable to penal action for anything and everything that went wrong or fell on the
wrong side of rhe law as regards the main noticee; that the noticee cannot be said to be
concerned in anyway in keeping, remcving, concealing or selling dutiab e goods which
he knew or had reason to be eve were liable to confiscation under the provisions of the
relevant law and the burden to prove offence remained totally un-discharged in the
instant case and therefore the benefit of doubt must go to the noticee. lt is well settled
that no penalty should be imposed where the breach of law flows from bonafide error or
where the irregularities committed were bonafide and due to confused thinking. lt was
further requested not to confiscate the goods and 1ot to impose any penalty.

17.

Personal hearing in the case vras held or 21 .09.2A07 wherein the noticees reiterated the facts narrated in their written submission.

18.

The aCjudicating authority vide order No. 07/Commr/SuraUHiraboursel Exp./20A7
dated 19.10.2007 has decided the case whereby overvaluation is found to be proved
and it was ordered that:

(i)

the goods i.e. 1792.89 carats of Cut & Po:ished Diamonds, totally valued at Rs.
2,32,80,3961- (as per the valuation of the first panel) (out of which 1784.89 carats have
already been exported provisionally on 21 .03.20C7 in terms of Bond dated 19.03.2007
and Bank Guarantee dated 16.03.2007 executed by the exporter and B carats of
samples drawn out of exported consignment, which have been kept with the Custodian)
were held liable for confiscation under Section I 1 3(h) and 1 13(i) of the Customs Act,
1962. Since the goods were not available for confiscation, he enforced the condrtions of
the Bond and rmposed a fine of Rs 60,00,000i- (Rupees sixty lacs only) in lieu of

_e-Pagc 7
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confiscation on M/s C. Mahendra Exports Ltd. [erstwhile M/s C. Mahendra Exporls
(100% Eou)1.

(ii)

lmposed penalty of Rs. 50,00,000/- (Rupees Fifty lacs only) on M/s Mahendra
Exports Ltd under Section 114(iii) of the Customs Act, 1962.

(iii)

lmposed penalty of Rs. 50,00,000/- (Rupees fifty lacks only) on Shri Suresh K
Mehta, [Partner erstwhile M/s C. Mahendra Exports (100% EOU)] Director of M/s C.
Mahendra Exports Ltd. under Section 1 14(iii) of the Customs Act, 1962.

'19

Being aggrieved with the sa jd order of the Commissioner, both the noticees filed
appeal before the Hon'ble CESTAT, Ahmedabad against the confiscation, imposition of
redemption fine and penalty.

20

Hon'ble CESTAT, vide order No.

A/1 1398-'13991201

5

dated 08.10.2015

observed that the adjudicating authority had grven a detailed finding for accepting the
opinion of the first panel whereas there are no findings on rejecting the report of the
second panel. The Hon'ble Tribunal further noted that there is no finding on the legal
issue for rejecting the report of Second Panel which was constituted as per the Standing
Order and hence, it was difficult to proceed in the matter lt has further opined that the
Adjudicating authority should have girren a detailed finding for accepting the report of
the First panel as well as rejecting the direction of the standing order on Second Panel
in detail. Accordingly, the Hon'ble CESTAT set aside the impugned order and the
matter remanded back to the Adjudicating authority to decrde the same afresh, after
consjdering the observations in the said order, submissions of the Appellant and to pass
order in accordance with law.
PERSONAL HEARING

.

ln compliance with the Hon'ble CESTAT's order, a personal hearing was held on
08.01.20'16 wherein Shri H.D. Dave, Advocate on behatf of both the noticees appeared
and re-iterated their earlier submission dated 30.07.2007. He also furnished a short
r,vritten submissron whereby it was stated that:
21

(i) the said overvaluation is not proved in any manner as the first panel report was not
done by any proper expert committee nor rs the approved list of panel of the Gujarat
Gem and Jewellery Export Promotion Council and rs also against the Standing order
No 1/97 daled 24.07.1997. The second panel report is as per approved committee of
GJEPC and yet not relied upon by the department, which clearly shows no
overvaluation. However, the department does pick and 3hoose and does not adopt this
report and goes by the first only to suit them which is actually void ab initio;
(ii) both reports pertain only to value and no difference in quantity; that again the entire
quantity is not checked but merely some samples were drawn; that the department did
not ask for third panel thereafter which was not done purposely and hence bad in law,
that if the second report is not correct, then the first also cannot be relied upon.
(ii) the department does not bring in any single evidence of contemporaneous exports
nor did it get any market value report etc. The reliance upon some invoices of the past
perrod to same buyer is not evidence at all; that the carats and weight is entirely
different so is the cut and size etc. in these invoices. Value of Diamonds depends upon
cut, colour, clarity and size. Any element of profiteering in business cannot be called
overvaluation at all as per settled law. The entire remittance in foreign exchange
realized through Bank is not disputed by the department
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(iii) there is no overvaluation in any manner and the transaction value declared is
correct and the invocation of Section 114(iiii of the Customs Act is wrong. ln support of
their contention, they had submitted following case laws
:

1) 2008(231) ELT 198 (SC) - CC, Mumbai Vs. Mahalaxmi Geps
2) 2010(250)ELT 310(Tri-Ahmd)- Sahil Diamonds Pvt. Ltd. Vs CC, Ahmedabad
3) 2003 (156) ELT 268 (Tri-Kolkata)- Askhay Exports & lnds. Vs. CC, Mumbai.
DISCUSSION AND FINDINGS

22.

I have carefully gone through the case records, replies filed by both the noticees
on varrous dates and also the oral submissions made during the personal hearrng.
Further, I have also specifically noted dovrn the directrons given by the Hon'ble Tribunal
vide order dated 08 10.20'15.

23

First of all, let me examine the legal implications of Standing Order No. 'll97
dated 24.007.1997 issued by Commissioner of Customs, Ahmedabhd. The exporters
have vehemently argued that since the first panel did not comprise of members from the
list mentioned in this Standing Order, the report of that panel became non est in the
eyes of law. According to them, the first panel request was without authority and not jn
accordance with law.

24.

The Standing Order No. 1197 dated 24.07 1997 reads as follows
SUB : Gem & Jewellery items

Advisory Ponel

-

-

Constitution of Trode

req.

Trude Advisory Ponelfor Gem & Jewelle.{ items hos been constituted baled on the nominotions
and recommendotions of the Gem &.lewellery Exoort Promotion Council, Surot, The nomesdnd oddresses
of the members ore shown below :
1

1 1... ... .. . ... ..

.

The obove ponel moy be consulted wher"ver expert opinion

ftom the trode

is required."

25

Thus, it is clear that the Standing order is for facilitation of trade. The members
have been nominated on the recommendaton of Gem and Jewellery Export Promotion
Council. There is nothing binding ln the Standing Order or Valuation Rules, to bind
either the Department or exporter with the findings of any panel from this list, in case of
any dispute. lt is also not the case that this list is sacrosanct and cbuld not have been
changed either on the recommendation of GJEPC or otherwise. ln fact the Standing
Order states that this panel member "may be consulted". Therefore, tt is clear that it is
recommendatory in nature and not binding I may state that in case of dispute, the
Customs authorities have to arrive at correct valuation in accordance wrth law The
authority may take into account the opinion of one or more experts, but no such opinion
can bind the Customs authority. They have to arrive at the valuations by following due
process of law. Therefore, I hold that the S:anding Order No. 1197 daled 24.07.1997 is
only a facilitation measure and has no binding effect either on the trade or on
department.

26

Having arrived at finding on legal implications of Standing Order, let me now
iqrtio or shou ld
examine whether the first panel report shc'uld have been rejecte
.\
have been considered as 'non est'in the eyes of law
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l;

OIO NO.

0 I /Pr.Commr/O&A/20

I

6

27.

lt is not disputed that the first panel members were all nominated by GJEPC at
the request of Customs Department. lt is not disputed that these panel members were
experts in t1e r field. Further, it is also not disputed, that the exporters had given their no
objection t,:. the examination of goods by this panel. Thus once, the exporters
themselves agreed to their goods being examined by this panel, they could not later on
turn around ard state that the panel was without authority of law. This is specially so.
when the S:anding Order so heavily relied upon them, rs also advisory and
recommendatory in nature and not binding. There could be genuine difference of
opinion on the correctness of valuation arrived at by the panel, but to consider the
panel, withoul authority of law is too far fetched. Thus, I arrive at a finding that neither
the first panel is without authority of law, nor its findings 'non est', per se.

28.

Next, lcome to the directions of Hon'ble Tribunal that adjudicating authority
should hate given detailed finding for accepting the report of first panel as well as
rejecting the direction of standing order and report of second panel. The legal
implication cf standing order has akeady been examined earlier by me.

29.

At p:ssg61 there are two reports of exports before me, in which the valuatin done
of the same goods vary vastly. The first panel, consisting of three experts, has arrived
at the value of Rs. 2,32,80,396/-, which is very much lower than the declared value of
Rs. 3,06,22,0001

30.

Three members of second panel, on the other hand, have given three different
values individually at Rs. 3,00,59,7471-, 3,02,82,4791- and 2,89,28,8171 respectively.
The average o'this is Rs. 2,97,57,0141, which is almost same as declared value of Rs.
3,06,22,000i-. lt will be useful to mention that the second panel was constituted at the
request of exporter who did not agree with the valuation of first panel and requested for
revaluation or the ground that the members of first panel were not from the approved
list as per the standing order.

31.

ln the Show Cause Notice itself, certain argLments were advanced as to why the
report of se.ond panel needs to be rejected. These are mentioned briefly as -

(i)

The panel members had valued the lots on assumption that these contain
diamonds of 1 to 8 cent, while actually the diamonds were mainly 3-4
cents or less except one piece of 6 cent (in lot no. 6) and 9 cent (in lot no.
5i

(ii)

One of the members had stated that value of all 8 lots varies from US $
200 to US $ 600 per carat, which rndicates a very wide difference in price
per carat.

32.

The exporter, in their defence replies i.e. the appeal memo or before me during
personal hearing has not advanced any argument to controvert the reasons mentioned
in the Show Cause Notice to reject the second panel report. The general remark is that
"the investigating officers have unjustly and unwarrantedly spaced into the realm of
possibl/itles b't making an observation that the members of the second panel have
considered lhe consignment of diamonds to be containing pieces of 1 to I cents broadly
and accordingly determined the valuation. The Department being not an expert on
valuation of ?em and Jewellery cannot engaged itself into such guesswork and that too
for finding fault with an opinion/repoft of the expert panel duly appointed and authorized
in accordance with law."

33.

Anotl-er set of argument is that if second panel report rs rejected on a particular; '
ground, then tire same applies to first panel report also. Further, they went on to sti{g
t\
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that "We also submit that the Department ought not to have rejected the second panel's
report on the ground that the value was determined without asceftaining the quality and
colour of the diamonds. This parameter pointed out by the Depariment to reject the
second panel's report would also equally apply to the report of the first panel who had
also not quantified the weight or claity of the diamonds."

34

While comparing the valuation reports of both the panels, I find that there was an
inconsrstency in the analysis and the valuation arrived at by the second panel. All the
second panel members had given their valuation individually. During the valuation, they
had considered I sample lots of the subject gocds. All the members of second panei
have agreed that all the lots had small pieoes of diamonds and they rvere unable to give
the purity and colour grade; that all the lots contained diamond of 1 to B cents and were
of mix quality/purity having 10% weak qualifl. Having said that, the said members of
second panel had considered the consignmelt of diamonds to be containing pieces of
to 8 cents broadly and accordingly determined the value. The value, according to them,
varies from US $ 350 to US $ 400 per carats. ln his general remarks at Sl. No. 3, Shri
Valjibhai Gabani, one of the panel members, repcrted that value of all eight lots varres
from 200 US $ to 600 US $, though in the table, he mentioned that the same varies from
365 to US $ 400 per carats only. Further, during the assortment/ rveighment of goods
and subsequently analysis done on 09.03.2037 and 21 .03.2007 it was observed that in
lot nos. 1,2,3,4,7 & 8 there were no diamond pieces above 4 cents. lt was also brought
on record that in lot no. 6 & I most of the diamord pieces were less than 3 cents. Thus,
when the very basis on which valuaticn has Eeen arrived at, is debalable i.e. the size of
pieces in one carat being from 1 to E caratos (while actually it 4 cents or lesser, the
values arrived at by the panel members also suffer from same amount of inconsistency.
'1

35.

Here, it will be worthwile to repeat that tha declared value of Rs. 3,06,22,0001
was sought to be rejected, as the number of pieces per carat declared in invoice were
found different from those found during examination, later being more. lt is an admitted
fact that more the number of pieces per carat, less is the value. Other factor affecting
value is the clarity. The examination done at lndian Diamond lnstitute revealed that
even the second factor i.e. clarity was misdeclared. The actual clarity was on lower side
than the declared clarity. These two faciors have not been ccntroverted by the
exporter. Thus, it is clear that the aclual valuaticn of diamonds has to be on lower side
than the value declared, because of both these factors. To what extent, it will be lower,
is the point to be decided.

36.

The second panel report, has arrived at an average value of Rs. 2,97,57,0141-,
which is almost identical to declared value. Noiryhere in the second panel report or in
submission of exporters, there is an argument that difference in number cf pieces per
carat and difference in clarity was such thal it lvould have insignificant irnpact on the
declared value.

37.

Therefore, in addition to inconsistency pcinted out above, :he second panel's
report is also liable to be rejected on account of fact that valuatjon arrived at is almost
identrcal to declared value.

38.

As against the abve, I find that the members of first panel, which was also

nominated by GJEPC subsequent to concurrence given by Shri Champakbhai Mehta,
Partner/Director of the exporter, had been unanimous in their assessment and
valuation. They had considered 16 samples lot. The value, according to them varres
from US $ 170 to US $ 385 per carats. ln the general remarks, it was clearly stated that
the value ascertained by them and stated in the report were maxlmum as the g oods are'. :;r -;\
-.. r'r\
generally of colour G, H and some percentage of goods are of I colour in all lot
\a\
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Therefore, it can be seen that the valuation report of first panel was very specific and
took into account specific size and colour of the diamond, which has a bearing on the
valuation. Further, the valuatin was the maximum which could have been arrived at and
not average. lf we take average value, t1e extent of overvaluation will be even more.

39.

They have argued that the first ard second panel reports were given prior to the
examrnation done on 09.03.2007 and 2'1.03.2007, which revealed that the sizes of
diamonds in one carat in those lots were generally 4 cents or lesser (except a single
piece of 6 cent in lot no.6 and of 9 cent in lot no.5). Therefore, if second panel report is
rejected on the ground of sjze of piece, then the first panel report should also be
re.lected on the same. This argument is not acceptable, as the second panel members
have specifically mentioned that the sizes vary from '1 to 8 cents, while the first panel
has not given any such remark. Further, it is also observed that the lDl, on 17.01 .2007
had analysed 16 samples of dfferent lot and certified its pieces/carat, clarity, colour, etc.
The said fact was brought to the notice of Shri Suresh K Mehta while recording his
statement on 03.04.2007, who did not even deny the lDl's report and chose not to
comment on the same. Therefore, thcugr the examination reports of 09.03.2007 and
21 .03.2007 stated the obvious, but second panel apparently did not take into account
the size of diamonds. The same cannot be said of first panel report.

40.

ln view of above discussion, I reject second panel's report and accept the frst

panels report on valuation.

.

ln the SCN, the declared value u'as also sought to be rejected on the ground that
the value declared in other Shipping Bill during same period in respect of same
diamonds of same clarity were lower than the value declared in rnstant case. They
have argued that the department has not brought value of any contemporaneous export
onrecord. ln thrs regard, lfind that this is not the sole ground on which declared value
has been rejected. This ground is only to buttress the allegation of overvaluation. The
main reason is the difference in pieces per carat, difference in quality and the valuation
done by the expert panel.
41

42.

They have also argued that the overvaluation cannot be alleged on the ground
that full export consideration has been received. ln this regard, I may mention that
export consideration received may or may not be relevant to determine FOB value of
export by Customs Authority. Merely because export consideration has been recejved
does not mean that the declared value is acceptable without any question. There are
catena of Judgements in favour of this contention.

43.

ln this context, I would like to discuss certain case laws cited and supplied by the
exporter during the course of Personal Hearing held before the undersigned, which are (1) Mahalaxmi Gems Vs. Commissioner cfcustoms, Mumbai [2008 (231) ELT 198 (SC),
(2) Sahil Diamonds Pvt. Ltd. Vs. Commissioner of Customs, Ahmedabad [2010 (250)
ELT 310 (Tri.-Ahmd), (3) Akshay Exports & lnds. V/s Commissioner of Customs
I\/umbai [2003(156) ELT 268 (Tri.Kolkata) and (4) Advance Exports Vs. Commissroner
of Customs, Kandla [2007(218) ELT 39 (Tri.Ahmd.).

(1) fhe Hon'ble Supreme Court while dismissing the case of overvaluation of import
goods, filed by the Department against lvl/s Mahalaxmi Gems, has observed that the
Department failed to show contemporaneous evidence about value and that the
invoices were either inflated or fake, etc. tc indicate that the prices were inflated.
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(2) ln the case of Sahil Diamonds Pvt. Ltd., the Hon'ble Tribunal has held that the
Department failed to prove the evidence of contemporaneous import value and hence
followed the the.judgement of M/s Mahalaxmi Gems referred to hereinabove.

(3) ln the case of M/s Akshay Exports & lnds. the Hon'ble Tribunal observed that over

valuation was not substantiated either by market survey, market enquiry or
contemporaneous export. Appeal against the same was dismissed by the Hon'ble
Supreme Court on the ground of delay.
(4) ln the case of M/s Advance Exports, the Hon'ble Tribunal in its majority decision held
that the burden of establishing the correct value of goods lies upon the Revenue as the
exporter claimed the DEPB benefit which was consequent upon valuation and that the
Department failed to discharge the burden cast upon it to show that the value of goods
had not been correctly declared and that goods have been overvalued for the purpose
of claiming htgher DEPB benefit. While expressing his contrary view in the said matter,
the Hon'ble Membe(T) has specifically menticned that it was up to the noticees to
prove that the purchase price and export sale price are genuine, Since they have failed
to prove, naturally, the price declared by then has to be rejected. ln para 21ol the said
judgement, it was further mentioned that "ln a case of prosecution in a court of law, the
level of proof required is not the same as in adjudication proceeding which is based on
p re pon d e ra n ce of p ro b a b i I ity."

44.

As against the above, in the instant case, it is observed that the Department has
brought on record sufficient evidences in the form of experts' opinion, opinion of lndian
Diamond lnstitute, discrepancy in the number of pieces per caral on physical
examination vis-a-vis declared in invoice, contemporanous export value (SiB
No.00071 8 dated 16.01 .2007 i.e. of same date, S/B No. 000420 dated 22.09.2006), etc.
Moreover, Shri Suresh K Mehta, in his statemert dated 03.04.2007 stated that the said
export was not backed by any purchase order and he did not know who had confirmed
the order. Therefore, the ratio of case laws cited and relied upon by the exporters are
not applicable in the present case. Regarding the contention that the Department is not
an expert on valuatron rn respect of Gem & Jewellery, I would like to say that in the
instant case, the value has been arrived at by considering the lDl reports, experts'
opinion, contemperanous export prices, etc.

45.

Therefore, I arrive at a conclusion that the declared value is liable to be rejected.
I hold that the export value of consignment is Rs 2,32,80,396i- as against the declared
value of Rs. 3,06,22,000/-. As the goods have been misdeclared in respect of material
particulars i.e. number of pieces per carat, clarity as well as value, the same are able
for confiscation under Section 1 1 3(h) & 1 I 3(i) of Customs Act, 1962

46.

As there is a misdeclaration of material particulars and value of export goods
making them Iiable for confiscation under Section 113(h) & 1 13(i) of Customs Act, '1962.
the exporter viz., M/s C Mahendra Exports Liraited (erstwhile M/s C Mahendra Exports,
1 00% EOU) is also liable to penalty under Section 1 14(iii) of the Customs Act, 1 962

47

Regarding proposal for penalty on Director, Ifind that Suresh K Mehta, who was
active pa rtner/d irector of the exporter in his statement, specified that he looked after the
work of manufacturing activity, administration, ivork related to export and imports. He
had also admitted that the said export was not backed by any purchase order and he
did not know who had confirmed the order. ln defence reply, in addition to arguments rn
favour of declared value, they have also argued that no personal misconduct or
deliberate defiance of law can be attributed against Shrr suresh K Mehta. lfind j_ftllli
havrng admitted his responsiQility of overseeing the work of export, he could
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any satisfactory reply regarding discrepancyin the number of pieces per caral in all the B
lots as well as discrepancy in quality of diamonds. Even he could not furnish details of
export order. ln these circumstances, it is obvious that being incharge of export
operation of the exporter, the responsibility for misdeclaration in value and material
particulars lie on him. ln view of this, I hold that Shri suresh K Mehta is liable for penal
action under Section 114(iii) of the Crstoms Act, 1962.

48.

ln view of the above discussion and findings, I pass the following oroer

:

ORDER

I hold that the goods i.e. 1792.89 carats of Cut & Polished Diamonds,

(i)

worth value arrived at 2,32,80,3961- (out of which 1784.89 carats have
already been exported provisionally on 21 .03.2007 and B carats of
samples drawn out of exported consignment, which have been kept with
the Custodian) are laible for confiscation under Section 1 13 (h) and 1 13(i)
of the Customs Act, 1962. However, since the goods are not physically
available for confiscation, as the same have already been exported
provisionally in terms of Bond/Bank Guarantee executed by the Exporter,
enforce the conditions of the Bond and accordinigly impose a fine of Rs.
60,00,000 (Rupees sixty lacs only) in lieu of confiscation, on M/s C
Mahendra Exports Limited, [erstwhile M/s C Mahendra Exports ( 100%
EOU)I under Section 125 of Customs Act, 1962
I

(ii)

I impose a penalty of Rs. 20,00,000/- (Rupees Twenty lacs only)

on

M/s C

Mahendra Exports Limited, [erstwhile M/s C Mahendra Exports (100%
EOU)I under Section 114(iii) of the Customs Act, 1962

(iii)

lalso impose a penalty of Rs.10,00,0001 (Rupees ten lacs only) on Shri
Suresh K Mehta, [Partner of erstwhile M/s C fula hendra Exports (100%
EOU)I and now Director of M/s Mahendra Exports Limited, under Section
1

14(iii) of the Customs Act, 1962.
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Principal Commissioner,
Customs, Ahmeda bad

Dated 08.03.2016
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I\//s C Mahendra Exports Ltd.
A-9/10, Block No. 26, Road No. 8
M.G. Road, Udhyognagar, Udhna
Surat - 394 210
Shri Suresh K Mehta, Director
lvl/s C Mahendra Exports Ltd.
A-9/10, Block No.26, Road No.8
M.G. Road, Udhyognagar, Udhna
Surat - 394 210
The Deputy/Asstt. Regiostrar, CESTAT, Ahmedabad
The Ch jef Commissioner of Customs, Gujarat Zone, Ahmedabad
The Deputy Commissioner of Customs, Surat Hira Erurse, Surat
The P.S. to the Pnncipal Commissioner of Customs, Ahmedabad
Guard File
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