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AJAY JAIN, Principal Commissioner, Customs,
Ahmedabad
2t .o9.2016
2)..O9.2016
Mr Lookman Mohmed -Yusuf
At Takadia Street
M anuber
Bharuch

This copy is granted free of Charge for the use of the person to whom

it

is

issued.
2.

An appeal against this Order lies beforc the Customs, Excise and Service Tax
Appellate Tribunal, Western Zonal Bcnch \WZB), O-2O, New MentzLl Hospital
Compound, Meghaninager, Ahmedabad, PIN Code No:380 0 16 within three
months lrom the date of receipt ofthis Order as provided under Section l29A(3)
of the Customs Act, 1962.

3

The appeal is required to be hled in quadruplicate in from CA-3 as per
Rule 6(4) of Customs (Appeals) Rules, 1982. lt should be accompanied by
following documents:-

I)

Four copies of the Order, appealed against should be filed, where one
copy should be a certified copy duly alfixed a Court Fee Stamp of
Rs.5=0O.

II)

A crossed dcmand draft drawn in favour of the Assistant Registrar of the
Bcnch of thc Tribunal on a branch of any Nationalized Bank located
whcre the Tribunal is situated, for an amount of Rs. 1,000/-, Rs.5,000/or Rs. 1O,OOO/- as the case may be, in view of Sub- Section 6 ol Section
'129(A) of the Customs Act, 1962.

1

The Appeal should bear a Court Fee Stamp as provided under Indian Stamp
Act, 1989 (enacted by the State legislation).
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Any person desirous to file an Appeal against this Order Shall deposit seven
and a hall'per cent (subject maximum o[ Rs. 1O crores) of the Duty demanded,
inc case where duty or duty and penalty are in dispute, or penalty, where such
penalty along is in dispute, failure of which the appeal will be liable to be
rejected lor non-compliance of the provisions o[ Section 129(E) of the Customs
Act, 1962.

6

Thc Appcal should bc presented in person to the Registrar of the Bench or to be
scnt by registered post addressed to the Registrzrr.

1

Brief facts of the case

r

Lookman l/ohmed Yusuf(here inafter after to referred as the 'passenger')
arrived at SVPI Airport on 24.2.2015 from Manchester via Dubai by Emirates Flight EK
540 The Officers of DRl, on the basis of an intelligence, intercepted the passenger
after he crossed the green channel. He had not declared any dutiable goods to
Customs. As he denied having any dutiable goods, his body and baggage were
screened. Two gold chains, each, were recovered from the left and right inner pockets
of hrs navy blue blazer coat and three gold chains, each, were recovered from the left
and right pockets of his cream colour trouser. The Government approved valuer
valued 1 0 gold chains to be weighing 4999.1 B0 grams having a market value of Rs
1 ,34,47 ,7941- and tariff value of Rs I,24,63,7551. These 10 gold chains were seized
during the course of the panchnama drawn on 24.2.2015 on a reasonable belief that the
same were liable for confiscation.
[,4

2

The Officers further detained foreign currency amounting to USD 11325 on
24.2.2015 recovered from his hand baggage. As the foreign currency was in excess of
USD 5000 and not declared as per Regulation 6 of the Foreign Exchange
Management(Export and lmport of Currency) Regulations, 2000(he rein after referred to
as 'FEII/A'), the currency was seized on 2.3.2015.

3

Statement of Mr Lookman Mohmed Yusuf was recorded on 24.2.2015 wherein
he deposed that he had opted for the green channel. He further admitted that he was
intercepted after he crossed the green channel. On being questioned, he had denied
carrying any dutiable goods. He has further accepted the contents of the panchama
drawn on 24.2.2015 and informed that he did not have any documents showing
p u rchase/possession of the 1 0 gold chains weighing 4999.1 80 gms, recovered from
him.
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The passenger was arrested on 25.2.2015. The Sessions Court on 27.2.2015
rejected the application made by the passenger to declare the arrest illegal. Further,
the Additional Chief Metropolitan lVlagistrate Court('ACMM'), Ahmedabad on 27 2.2015
re1ected the regular bail application of the passenger. An appeal agarnst this order was
also re.jected by the Sessions Court on 7.3.2015. The passenger further preferred an
application for regular bail before the High Court of Gujarat and subsequently withdrew
it Thereafter, the AC lV t\tl Court on 4.5 2015 rejected the regular bail application filed by
the passenger. A further bail application was also rejected by the Sessions Court on
1.6 2015. Finally on an application by the passenger filed before the High Court of
Gujarat, the Court granted regular bail on '19 6 2015. The passenger was thereafter
released from the Jail on 22.6.2015.
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lt was alleged that the passenger had contravened Para 2.20 of the EXIM Policy
2009-2014 as he had not imported bonafide goods as allowed under the provisions. lt
was further stated that there was a contravention of the provisions of Section 77 of the
Customs Act, '1962(hereinafter referred to as the'Act') as he had not declared dutiable
goods in his Customs declaration form on arrival and Rule 6(b) of FEMA as he had not
declared the foreign currency which was in excess of USD 5000,
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The SCN also detailed the fact that he was a frequent traveler and had arrived 12

times at Mumbai and Ahmedabad airport on different dates since April 2014(till
24 2.2015). lt is also stated that in the Customs declaration form no mention of any
dutiable goods was made, though it had been signed by him.
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A SCN F. No. DRUAZU/G102/Enq-1112015 dated 20.8.2015 was issued to the
passenger to show cause as to why.
l.

the 10 gold chains totally weighing 4999'180 gms, having purity of 999% and
having local market value of Rs 1,34,47,794l- and tariff value of Rs 1,24,63,7551,
seized from his possession vide panchnama dated 24.2.2015, should not be
confjscated under Sections 111(l) & (m) of the Act;

2

L

t

IV

foreign currency worth USD 1 1325 brought into lndia by him and seized vide
seizure memo dated 2.3.2015 should not be confiscated under the provisions of
Section 11 1(o) of the Act;
penalty should not be imposed upon him under Section 112(a)11144 of the Act;
and
penalty should not be imposed upon him under Section 114AA of the Act

Defence reply

8

r Lookman l\/ohmed Yusuf filed his defence submissions on 18.9.2015. He has
contended as follows.

l

VI

I

l\/

He has stated that his nephew was getting married on 22 5 2015 and his four
daughters were expected to wear beautiful necklaces in the function. He had,
therefore, brought the gold chains for converting them into necklaces in lndia as
it was costlier in the U nrted Kingdom.
He has contended that he arrived from Manchester to Dubai and was not allowed
to go into the city of Dubai and had to change his flight at the Dubai airport itself.
He had only 45 minutes time to change flights at Dubai airport and this shows
that he had not purchased gold chains from Dubai and they were brought
alongwith him.
He has informed that he was a tourist of lndian origin and citizen of United
Kingdom as defined in Rule 7 of the Baggage Rules, 1 998('hereinafter referred to
as the Baggage Rules') and he was allowed clearance of free duty of articles of
used 'personal effects'. Accordingly, he was not required to pay any duty of
customs on these goods. He cited the case law of Rajendra Bajaj reported at
2010 (252) ELT 529(T) in his support.
He has contended that as he was not aware of the existing rules, he had brought
along with him USD 11325, in case customs duty was to be discharged.
He has stated that on arrival at the Ahmedabad airport, he had gone to the
Customs Desk seeking guidance. He was handed over a. blank form and
directed to the other side of the green channel for approprrate guidance. He had
informed the Officers about the gold chains and US Dollars he was carrying, but
the Officers made out a case against him.
He has informed on 25.2.2015 before the ACMM that he had retracted his
statement made on 24.2.2015. He stated that as the depositions were made
under duress, they were inadmissible under Section 108 of the Act. The ruling in
the case of Puni Dhapa Lokeswara Rao reported at 2009 (248) ELT 141(Cal)
was cited in his favour.
He contended that the gold chains and the foreign currency were not prohibited
and an option to redeem the goods needs to be given. The case laws of Yakub
lbrahum Yusuf reported a|2011 (263) ELT 685(T), Halithu lbrahim a|2002 (148)
ELf 412J) and Mahander Sing at 2007 (219) ELT 4B(P & H) and others were
cited in support.

Personal hearing was held on 6.6.2016. Mr Devashish K Trivedi and Mr
Lookman Mohamed Yusuf appeared for the hearing. They reiterated their earlier
submissrons made on 18.9.2015. They argued that the gold chains should not
confiscated and the SCN is required to be dropped
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Discussions and Findings

10

I have carefully gone through the facts of the case, the submissions made by the
passenger on 18.9.2015 and the one made during the course of personal hearing held
on 6 6.2016.
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There are two issues for consideration

seizure

of 1 0 gold chains weighing

4999.180 gms from the person of the

passenger; and
seizure of USD 1 1,325/- from the hand baggage of the passenger

12

I

take up the issues, one by one

13 A total of 10 gold chains weighing 4999.180 gms were seized from the pockets of
the passenger on 24.2.2015. The same were not declared in the customs baggage
declaration form. The passenger had also crossed the green channel when he was
intercepted by the DRI Officers. The passenger has claimed that he had brought them
as bonafide goods as used 'personal effects' and they were to be converted into
necklaces for his daughters. Being a person of lndian origin and citizen of U.K., he was
allowed to import personal effects, under Rule 7 of the Baggage Rules and not required
to pay any duty.

14 Section 77 of the Act says that the owner of any baggage shall, for the purpose
of clearing it, make a declaration of its contents to the proper officer. On going through
the customs declaration form signed by the passenger on 24.2.2015, it is seen that he
has not declared any gold jewellery over the free allowance as per column No. 10(iii).
The Section envisages a mandatory and true declaration of the contents of a baggage.
ln the present case, the passenger has signed the declaration but not mentioned any
dutiable goods in his declaration. This itself shows that despite having gold chains in
his pockets, he had not declared the same in the mandatory declaration form. This
indicates his primary intention to clear the goods without payment of appropriate
customs duty. The contention made by the passenger that he was given a blank form
with a direction to get instructions from the other side of the green channel is only a
ploy. . The declaration form has to be filled in before crossing over the green channel
and therefore, it is difficult to believe that he was directed to seek guidelines across the
green channel. From the notice itself it is clear that he has visited lndia several times
and therefore, there is no question of the passenger feigning ignorance of the existing
customs laws. The panchnama clearly draws the fact that he had crossed the green
channel and was intercepted. The passenger has not questaoned the manner of the
panchnama proceedings at the material time or controverted the facts detailed in the
panchnama during the course of recording of statement. Every procedure conducted
during the panchnama by the Officers is well documented and made in their presence
as well as the panchas. Also, on being questioned, he had denied carrying any dutiable
goods before the Officers. Though he has retracted his statement on 25.2.2015 before
the Additional Chief Metropolitan Magistrate, the evidentiary documents show
something else. The declaration form shows that he had not declared the dutiable
goods. The other documents such as panchnama and statement do not support the
retraction of the passenger. Therefore, only on the basis of a retraction of statement
subsequently, before ACI\/N/I, I cannot ignore the other evidences.
15

The passenger has also argued that he was a tourist of lndian origin and citizen
of United Kingdom as defined in Rule 7 of the Baggage Rules and he was allowed
clearance free of duty articles to the extent mentioned in Column (2) of Appendix E of
the Baggage Rules, 1998. He was allowed clearances of used 'personal effects' and
travel souvenirs.

16

Section 79 of the Act says that the proper officer may pass free of duty any
article in the baggage of a passenger which the officer is satisfied that it has been in his
use for such minimum period as may be specified in the rules.

4
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lt is true that he is a tourist as per Rule 7 of the Baggage Rules. However, it is to
be seen whether the gold chains to be cleared were brought by him in his bonafide
baggage. lt is quite clear that he has not declared the gold chains at the first instance in
the customs declaration form. He has further denied having the gold chains when he
was questioned by the Customs Officers and only on frisking hjm, the gold chains could
be recovered Therefore, it is established that he has not brought the gold chains in his
bonafide baggage so as get the exemption as defined under Rule 7 of the Baggage
Rules. Accordingly, the citation of Rajendra Bajaj cannot be made applicable to the
facts and circumstances of the case. Further, the personal effects should be such as
required for trip and for personal use. lt is difficult to believe as to how 10 chains
weighing roughly 5 kgs can be considered as personal effect of the passenger.

18 An eligible person who is coming to lndia after a period of not less than six
months of stay abroad and does not have a short stay of more than 30 days during the
last six months can import gold upto one kg under Notfn No. 1212012-Cus dated
17 3 2012(Sr No 321). However, it can be seen from the a rrival/depa rtu re details of the
passenger(as detailed in the SCN) that the passenger has been visiting lndia frequently
and has arrived as late as 3.2.2015. Further. one of the visits from 31 .7 .2014 to
21 .10.2014 was over 30 days. Therefore, the short visits cannot be ignored as he has
stayed over 30 days. Accordingly, he cannot be treated as 'eligible person'for the
purpose of importing gold lt is established that the passenger had not declared the
gold chains on his arrival on 24.2.2015.
19 From the facts discussed above, it is evident that the passenger had imported 10
gold chains weighing 4999.180 gms for clearing them without payment of customs duty
applicable on them and he, therefore, has made the 10 gold chains totally weighing
4999 180 gms liable for confiscation under the provisions of Sections '1 1 1(l) and (m) of
the Act. Para 2.20 of th EXIM Policy 2009-2014 says that bonafide household goods
and personal effects may be imported as part of passenger baggage as per limits, terms
and conditions thereof in Baggage Rules. I find that the contravention of para 2.20 ol
EXIM Policy 2009-2014 is proved as the gold chains brought by the passenger cannot
be considered as bonafide personal effects as discussed above. ln the case of Om
Prakash Bhatia reported at 2003 (155) ELT 423(SC), the Court has held if the
prescribed conditions of import were not followed the goods become prohibited. ln the
present case too, since the passenger was not eligible for import of gold as per Notfn
No 1212012-Cus dated 17.3.2012 and had also not satisfied the conditions, the gold
chains brought by the passenger becomes 'prohibited goods'.
20

Now, I come to the issue of seizure of foreign currency

21

A seizure of USD 11325 was made on the count that the passenger had

not
declared the same in the customs declaration form and in violation of Rule 6 of FEMA
as they were in excess of USD 5000. The counter argument made by the passenger is
that he had an intention to pay customs duty, if leviable, on the gold chains brought by
him and therefore, he had brought in USD 11325.

22 Rule 6 of FEMA enjoins that any person may (a) send into lndia without limit
foreign exchange in any form other than currency notes, bank notes and travellers
cheques (b) bring into lndia from any place outside lndia without limit foreign exchange
(other than unissued notes) provided that bringing of foreign exchange into lndia under
clause (b) shall be subject to the condition that such person makes, on arrival in India. a
declaration to the Custom authorities in Currency Declaration Form (CDF) annexed to
these Regulations. However, the proviso to Rule 6 prescribes that it shall not be
necessary to make such declaration where the aggregate value of the foreign exchange
in lhe form of currency notes, bank notes or traveller's cheques brought in by such
person at any one time does not exceed US$10,000 ( US Dollars ten thousands) or its
equivalent and/or the aggregate value of foreign currency notes brought in by such
person at any one time does not exceed US$ 5,000 ( US Dollars five thousands) or its
equivalent. lt is already brought on record that the passenger has not declared anything
in the customs declaration form signed by him on 24.2.2015 on his arrival. There is no
declaration of foreign currenby made by the passenger at Column No. '1O(viii) of the
customs declaration form which was in excess of the specified US $ 5,000 as envisaged

5

in Rule 6 of FEMA. lt is established earlier that the gold chains had been brought into
lndia for clearance without payment of cusloms duty. Therefore, when there was no
intention to pay customs duty on the gold chains, the argument of the passenger that he
had brought in USD 11325 for payment of customs duty does not hold good and cannot
be accepted. lt is seen that the passenger had not declared the excess foreign
currency he was carrying and he had crossed the green channel with a motive to clear
the undeclared foreign exchange. He has accepted these facts during the course of the
panchnama drawn on 24.2.2015 and his deposition made after the panchnama.
Therefore, the entire foreign currency worth USD 11,325 is liable for confiscation under
.1(o)
the provisions of Section 1 1
of the Act.

23

By not declaring the gold chains as well as the foreign currency, it is established
that the passenger had a clear intention to bring in the goods and the currency
undetected and also clear the gold chains without payment of customs duty. The act of
omission in relation to the subject goods falls within the ambit of 'smuggling' as defined
under Section 2(39) of the Act.

24 lt is clear that the passenger has smuggled

in gold chains and has also not

declared foreign currency on his arrival with a motive to evade the duty of customs on
the gold chains. By the act of non-declaration of the gold chains as well as the foreign
currency, he has rendered the goods liable to confiscation under the relevant provisions
of Section 1'1 1 of the Act and rn turn, he cannot escape his liability for penal action
under Sectron 112(a) ot the Act. Further, he has knowingly and intentionally signed a
wrong declaration and therefore, he is liable for penalty under the provisions of Section
114AA of the Act.

25

I find that penal action under Section 114A o'f the Act has also been proposed
against the passenger. lt is noted that Section 114A of the Act deals with penalty for
short levy or non levy of duty and therefore, Section 114A of the Act would not apply to
the present case. l, therefore, refrain from imposing any penalty under Section 1144 of
the Act

26

There is a contention made by the passenger that gold chains & foreign currency
are not prohibited goods and an option to redeem the goods needs to be given, as per
Section 125 of the Act. The passenger has taken the support of the rulings in the case
of Yakub lbrahum Yusuf reported at 2011 (263) ELT 685(T), Halithu lbrahim at 2002
(148) ELT 412(T) and Mahander Singh at 2007 (215) ELT 4B(P & H) and others. I may
however, state that the decision of the Madras High Court tn the case of [Vlr
Samaynathan IVlurugesan reported at 2009 (247) ELf 21(lt/ad) needs to be seen in this
context. The Court noted that the gold brought in could be cleared on payment of a
concessional rate of duty if the respondent is an eligible passenger. lt was held that the
respondent was not an eligible passenger. The Court further held, relying on the ruling
in the case of Om Prakash Bhatia reported at 2003 (155) ELT 423(SC) that the
imported gold was 'prohibited goods' since the respondent was not an eligible
passenger and had not satisfied the conditions. ln lhe present case too, it has been
conclusively established that the passenger cannot be construed under the meaning of
'eligible person'for the purpose of importing gold. He has also not satisfied any of the
conditions relevant to the import of gold. Therefore, the judgement in the case of Mr
Samyanathan lVlurugesan referred above is squarely applicable to the facts of the
present case in relation to import of gold. lt was also mentioned that in respect of
prohibited goods, a discretion was available to the Officer to give an option to pay fine in
lieu of confiscation and that certain factors could weigh with the adjudicating Officer to
order absolute confiscation. This judgement of the Madras High Court has also been
upheld by the Apex Court reported al 2010 (254) ELT A15(SC). l, therefore, consider
the gold chains as'prohibited goods' as the conditions have not been satisfied by the
passenger for their import. Further, in the case of Garg Woollen Mills (P) Ltd reported
at 1998 (104) ELT 306(SC), the Apex Court has held that absolute confiscation of
goods was proper and legal as they were concealed. The ratio of this case law is also
applicable to the facts of the present case. Taking into account the facts that the gold
chains were '1 0 in numbers, weighed approximately 5 kg(4999.1 B0 gms), were not
declared either in the baggage declaration form or when asked by the Officers and were
concealed in pockets of the clothes of the passenger, I consider it as a serious enough

6

case. The citations made on this count aforesaid by the passenger, cannot be made
applicable to the facts of the present case. Accordingly, I hold that the gold chains
weighing 4999.180 gms are liable for absolute confiscation under the provisions of
Sections

11

1(l) and (m) of the Act.

27

Section 125 of the Act says whenever confiscation of any goods is ordered, an
option to pay fine in lieu of confiscation shall in the case of goods which are not
prohibited be given to the owner or the person from whose custody the goods have
been seized I have already held that the entire foreign currency of USD 11,325 is liable
to be confiscated under the provisions of Section 11 1(o) of the Act as the same was not
declared. Here, the amount of foreign currency undeclared is USD 6,325 only, which is
not substantial. Further, as the investigation has not revealed any other contravention
in respect of the foreign currency, I provide an option to the passenger to redeem the
foreign currency in lieu of confiscation, on payment of a redemption fine.
Given my above findings, I pass the following Order

2B

Order

I order absolute confiscation of the 1 0 gold chains totally weighing 4999.1 B0
grams having tariff value of Rs 1,24,63,7551, seized under panchnama drawn on
24 2.2015, under the provisions of Section 111(l) & (m) of the Act.
I order confiscation of foreign currency worth USD '1 1,325, detained under
panchnama drawn on 24.2.2015 and seized on 2.3.2015, under the provisions of
Section 1 1 1(o) of the Act. I give an option to the passenger under Section 125(1)
of the Act to redeem the foreign currency on payment of a redemption fine in lieu
of confiscation amounting to Rs 1 ,00,0001(Rupees One lakh only). The option of
redemption fine shall be exercised within 30 days of the receipt of this Order
failing which the option would not be available to the passenger and the foreign
currency would vest in the Central Government, as provided under Section 126
of the Act.
I impose a penalty of Rs 15,00,0001(Rupees Fifteen lacs only) on Mr Lookman
Mohmed Yusuf, under the provisions of Section 112(a) ol the Act.
I impose a penalty of Rs 1 ,00,0001(Rupees One lakh only) on Mr Lookman
Mohmed Yusuf, under the provisions of Section '1 14AA of the Act.
I refrain from imposrng any penalty under the provisions of Section 1144 of the
Act on Mr Lookman Mohmed Yusuf, as discussed above.
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Nav ain )
Principal Commissioner
F No Vlll/10-12/Commr/O & A/DR|/2O15

Date. 21't September, 20'16

By RPAD
Mr Lookman [Vlohmed Yusuf
At Takad ia Street, Manuber, Bharuch
Copy to

. The Chief Commissioner, Customs, Gujarat Zone, Ahmedabad
. The Additional Director General, Drrectorate of Revenue lntelligence,
.

J

Ahmedabad
-The Deputy Commissioner, SVPI Airport, Ahmedabad
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