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Yl.Il I lO -32 / Pr. Commr/ O&A/20 1 6
Dzu/AZIl GRU-6O I 20 73 lCr ayon Color) dated

r.7.2074

AHM-CUSTM-OOO-COM-O 12- 16-17

AJAY JAIN, Principal Commissioner, Customs,
Ahmedabad

25.tt.2016
25.7r.2016

M/s Crayon Color Private Ltd
Krishna Comp1ex. First Floor
5/6, Lati Plot
Morbi 363 641

This copy is granted free of Charge for the use of the person to whom

it

is

issued.
2

An appeal against this Order lies before the Customs, Excise and Service Tax
Appeliate Tribunal, Western Zonal Bench IWZB), O-2O, New Mental Hospital
Compound, Meghaninagar, Ahmedabad, PIN Code No:380 016 within three
months from the date of receipt of this Order as provided under Section 129A(3)
of the Customs Act, 1962.
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The appeal is required to be liled in quadruplicate in from CA-3 as per
Rule 6(4) of Customs (Appeals) Rules, 1982. It should be accompanied by
following documents:-

I)

Four copies of the Order, appealed against should be filed, where one
copy should be a certified copy duly affixed a Court Fee Stamp of
Rs.5=00.

II)

4

A crossed demand dra-ft drawn in favour of the Assistant Registrar of the
Bench of the Tribunal on a branch of any Nationalized Bank located
where the Tribunal is situated, for an amount of Rs. 1,0O0/-, Rs.5,000/or Rs. 10,000/- as the case may be, in view of Sub- Section 6 of Section
129(.4) of the Customs Act, 1962.

The Appea-l should bear a Court Fee Stamp as provided under Indian Stamp
Act, 1989 (enacted by the State legislation).

Any person desirous to file an Appeal against this Order Shall deposit seven
and a half per cent (subject maximum of Rs. 10 crores) of the Duty demanded,
inc case where duty or duty and penalty are in dispute, or penalty, where such
penalty along is in dispute, failure of which the appeal will be hable to be
rejected for non-compliance of the provisions of Section 129(E) of ttre Customs
Act,7962.
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The Appeal should be presented in person to the Registrar of the Bench or to be
sent by registered post addressed to the Registrar.
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Brief facts of the case

1

Based on intelligence, DRl, Gandhidham booked a case that M/s Crayon Color
Private Limited, Krishna Complex, First Floor, 5/6, Lati Plot, Morbi 363 641 (hereinafter
referred to as the 'importer') have classified their product as ceramic colour, ceramic
pigments in their Bills of Entry, under CTH 32071030132071090132071040 Their
product was ceramic printing ink, classifiable under CTH 3215. The effective rate of
basic customs duty under Notfn No. 1212012-Cus dated 17.3.2012 for CTHs
32071030132071090 is 7.5o/o adv. whereas for CTH 32071040, it is 5% adv. The
effective rate of duty on ceramic ink under CTH 3215 is 10% adv.

2

Scrutiny of the import invoices and bill of lading/airway bills revealed that the
importer had imported goods from Air Cargo Complex. Ahmedabad, Mundra and Nhava
Sheva Port and were mis-declaring Ceramic lnk as 'Qeramic Colour'.

3

Mr Atul Ghodasara, Director in the importer firm in his statement dated 17.9.2013
intimated that they had sourced the imported items from M/s Colores Ceramicos De
Tortasa, Spain. The product came in liquid form and the item code for ceramic colour
started with alphabets 'EXN'. He accepted that only ink could be used in Ceramic
digital printing machine and because they did not find any other appropriate heading
other than CfH 3207 for their products, they classified the same under CTH 3207.
From the deposition of Mr Joao Costa, Director in the supplier firm, Mr Ghodasra
admitted that the goods imported by them were ceramic printing ink which merited
classification under CTH 3215 and not CTH 3207.
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Statements of Mr Atul C Ghodasara, Director in the importer firm was recorded
on 17.9.2013, of Mr Sachin M Mange, Customs G Card holder in CHA firm M/s
Devchand Khatau & Co, Mumbai on 3.1 .2014, of tvlr Vipul R tt/odi, Customs F Card
Holder and Proprietor in CHA firm M/s Vipul R Modi on 16.1 .2014 and of Mr Mahesh A
Patel, Customs G Holder and authorized signatory in CHA firm M/s Kalki Shipping
Associates on 14.2.2014. All of them have agreed that the goods impo(ed by the
importer were ceramic printing ink meriting classification under CTH 3215 and not CTH
3207. lt was stated by all of them that they had neither checked the website of the
supplier nor collected any literature/information about the product in order to verify the
classification.
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The importer have made payment of Rs 17,20,251l- as duty and Rs 1,62,3371as interest against their liability on account of all their imports.
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Samples of the imported goods were sent for examination to the Customs
Laboratory at Kandla and CRCL, New Delhi. The examination reports are as under:
Kandla - "The sample is in the form of blue coloured thick liquid. lt is a preparation containing
inorganic oxide (pigment) in solvent".

New Delhi - "The sample is in the form of blue coloured viscous liquid. lt is a preparation based
on inorganic colouring matter, glycolic bodies, phthalate, fatty matter & organic solvent. Non
volatile reside(NYR) = 44 2or, by wt- Ash content = 21.10/o by wt. Above analytical finding
reveals that such compositions find mentioned to be used as Printing lnk. However, actual use
of the product may be ascertained".
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The text of the Harmonized Commodity Description and Coding System ('HSN')
for CTH 3207 and 3215 was highlighted in the notice. lt was stated that printing inks
are defined in the explanatory notes to CTH 3215 of the HSN. The CRCL test report
also indicates that the subject imported goods are distinct goods manufactured using
pigments but definitely different from pigments. lt was concluded that printing inks were
different from pigments of CTH 3207. The ordinary dictionary meaning from Wikipedia
and Free Dictionary were also mentioned to say that the imported goods were printing
inks and classifiable under CTH 32'151190. Rule 3(a) of the General Rules of
lnterpretation for Classification were cited to say that the heading which provides the
most specific description shall be preferred to headings providing a more general
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description. Based on the above, it was concluded that printing inks imported by the
imported would appropriately fall under CTH 32151 190.
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A show cause notice was issued from F No DRI/AZUlGRU-60/2013(Crayon

Color) dated 1.7 .2014 to the importer asking them to show cause to as to why:

.

r.

I

'Ceramic printing ink' imported under various Bills of Entry should be classified
under CTH 32151190;
the differential amount of customs duty aggregating Rs 17,20,251(Rs
3,82,473(Air Cargo Complex) + Rs 4,78,3151- (Mundra Port) and Rs 8,59,4621 (
Nhava Sheva Port) should not be demanded under Section 28\4) ot the Customs
Act, 1962(hereinafter referred to as the 'Act') alongwith interest under Section
28AA of the Act;
20,850 kgs of ceramic printing ink (7,650 kgs valued at Rs 1,27,51,8181(Air
Cargo Complex),6,000 kgs valued at Rs 79,73,6161 (Mundra Port) and 7,200
kgs valued atRs 1,43,27,419/- (Nhava Sheva Port) should not be held liable for
confiscation under Section 1 1 1 (m) of the Act;
a total amount of Rs 18,82,588/- paid against duty and interest liabilities (Rs
4,09,7731- for Air Cargo Complex, Rs 5,40,352/- for Mundra Port and Rs
9,32,463 for Nhava Sheva Port) should not be adjusted against the total demand
of duty and interest;
penalty should not be imposed under Section 112(a)1114N114AA of the Act for
all their imports

A penalty was proposed against Mr Atul Ghodasara under Section 1 12(a) and

114AA of the Act. Mr Vipul Modi, M/s Kalki Shipping Associates and M/s Devchand
Khatau & Co were made noticees for penal action under Section 112(a) of the Act.
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A corrigendum was issued on 3.3.201 5 and minor changes were made in paras
1sA(i)(a) and 1s(B)(i)(a) of the SCN dated 1.7.2014.
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M/s Crayon Color Private Limited, Mr Atul Ghodasara, M/s Kalki Shipping
Associates and M/s Devchand Khatua & Co filed applications before the Settlement
Commissioner, Mumbai for settlement of their case. The Commission under its Order
No. T9iFinal Order/Cus/Dl(2015 dated 21 .5.2015 has ordered as under:
The bench settles the differential basic customs duty at Rs 17,20,2501. As the
amount has been paid, no further liability sustains
The bench settles the interest at Rs 1,69,760/-. An amount of Rs 1,62,337/- is
adjusted towards the interest liability. The bench ordered to pay the balance
amount of Rs 7 ,4231- against the balance interest.
The bench grants absolute immunity from penalty to the applicant and the coapplicants

The bench grants immunity from prosecution to the applicant and the coapplicants
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Subsequently, the importer has also paid
under challan No MCH/268/15-16 dated 3.6.2015.

the balance amount of Rs

7

,4231-
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Out of the 5 noticees against whom the notice was issued, the Commission has
ordered the settlement of liabilities of 4 noticees except Mr Vipul Modi who had not filed
any application with them, in terms of Section 127J of the Customs Act, 1962.
Therefore, I have to only decide the case on merits in respect of Mr Vipul Modi.
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As per Notification No 53/2016-Customs(NT) dated 13.4.2016 issued by the
Director(Customs), Central Board of Excise and Customs, New Delhi, the case was
assigned to the Principal Commissioner of Customs, Ahmedabad for adjudication.

Defence submissions and personal hearing

15
below:

Mr Vipul Modi has filed his submissions on 12.9.2014. He has contended as

3

I
l

It was contended that 6 different Bills of Entries filed in the Air Cargo Complex,
Ahmedabad were checked, scrutinized by the appraiser and countersigned by
the authorities for clearance purpose with no samples drawn.
It was stated that the supplier has also mentioned the CTH as 32071 000 in all
their commercial invoices.
It was highlighted that the dispute pertains to classification of the goods and the
proper heading could not have been ascertained through sample testing
It was argued that there was no malafide intention and therefore, Section 1'12(a)
of the Act was not imposable. A few citations were cited in his favour.
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A personal hearing was offered to all the noticees on 17.11.2016. None
appeared for the hearing. Mr Vipul Modi was offered another personal hearing on
22.11.2016 or alternately on 24.11.2016.
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Mr Vipul Modi submitted his further written submissions dated 11.11.2016, He
contended that he has performed duties of a Custom House AgenUCustoms Broker on
the basis of the self attested copies of the documents received from the importers and
he had not abeted the importer in the evasion of customs duty.

Discussion and Findings

18

The only issue to be decided is whether Mr Vipul Modi, Proprietor in CHA firm
M/s Vipu R Modi is liable to penalty under Section 112(a) of the Customs Act, 1962 or
not. ln the SCN, it has been alleged that he is liable to penalty on account of following
two factors:

i.
ii.

The product declared as "Ceramic Colour'' in the Bills of Entry filed by them on
behalf of the imported is covered by the definition of Printing lnk given in
"Harmonized Commodity description and coding system" and should have been
classified under CTH 3215.
They have not called any literatureicatalogue from the importer. M/s Vipul R
Modi, Ahmedabad mis-declared the said goods under CTH 32071090 where the
BCD was chargeable at less rate.
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Mr Vipul Modi on the other hand has in his defence reply, stated that he had filed
the documents indicating the classification etc. from the copies of the documents
received from the importer. He has emphatically denied involvement in the evasion of
duty by the importer in any manner.
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On going through para 4.3 of the SCN, it is noticed that [Vlr Vipul Modi in his
statement has stated that he had received the documents alongwith KYC from M/s
Crayon Color Private Limited, Morbi through Gayatri Clearing Agency, Ahmedabad.
They had raised bills in the name of Gayatri Clearing Agency, Ahmedabad and that
payment was also received from them; that the only item imported in these
consignments was "Ceramic Color"; that they had not checked the website of
supplier/manufacturer for information about the import product nor did they gather any
literature or any other information about the use of imported product; that Gayatri
Clearing Agency, Ahmedabad told them that the import item was used for printing on
Ceramic Tiles. He was shown the statement of Joao Costa, Director of M/s. Torrecid
lndia Private Limited and Mr Atul Ghodasara, Director in M/s Crayon Color Private
Limited recorded under Section 108 of the Customs Act, "1962., He agreed that the
goods imported by M/s Crayon Color Private Limited were Ceramic Printing lnk which
merited classification under CTH 3215 and not 3207.
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From the above, it is clear that the CHA had submitted the import documents on
the basis of KYC and other documents received from the importer through M/s. Gayatri
Clearing Agency, as above. The main ground on which allegation of abetment has
been made against Mr Vipul Modi is that they had not checked from the website about
the nature of the product and its correct classification.
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Under the Customs House Agents Licensing Regulations 2004/Custom Broker
Licensing Rules, 2013, the CHA is required to exercise due diligence with regard to

4

ascertaining the correctness of the information which he imparts to his clients. The
responsibility to indicate correct classification is on the clients and not on the broker.
There is no allegation that he did not exercise any due diligence for submitting the
proper documents and verifying their correctness. As the issue in this case is a
classification dispute on which views may differ, it will be harsh to fasten any liability of
wrong classification on the CHA.

23

Under the Customs Regulations/Rules, no obligation has been prescribed to
check the website or verify the producUtechnical literature in order to find the correct
classification of the products imported. Therefore, I do not find any cogent reason to
come to the conclusion that Mr Vipul Modi did act in such a manner which makes the
goods liable for confiscation and he, it turn, would become liable to penalty under
Section 1124 of the Customs Act, 1962.

24
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I accordingly hold that Mr Vipul Modi is not liable for penalty.

Having come to the above conclusions and also taking into consideration the
Order of the Settlement Commission, as referred to in para 11 of this Order, I pass the
following Order.

Order
I vacate the proposal to impose penalty on Mr Vipul Modi, Proprietor in CHA firm
M/s Vipul R Modi, under the provisions of Section 112(a) of the Customs Act,
1962.

/i. 0 '-r
(Ajay J in)
Principal Commissioner

F No Vlll/10-32/Pr. Commr/O & A/2016
By RPAD

M/s Crayon Color Private Ltd
Kirshna Complex, First Floor
5/6, Lati Plot
Morbi 363 641
Mr Atul C Ghodasara
Director in
M/s Crayon Color Private Ltd

Kirshna Complex, First Floor
5/6, Lati Plot
Morbi 363 641
M/s Kalki Shipping Associates
16, Neelam Complex
Opp Jay Managl BRTS Bus Stop
132 Feet Ring Road, Narangpura
Ahmedabad 380 013
M/s Devchand Khatau & Co
9, Keshavji Naik Road
Aganval Buidling, Second Floor
33, Opp Hanuman Mandir, Bhat Bazaar
Masjid Bundar
Mumbai 400 009

lrDate: 2 f, t\

tr'>-.or4

,.of g

M/s Vipul R Modi
1 07/900, Nirmal Apartment
Opp Jay Mangal BRTS Bus Stop
132Ieet Ring Road, Naranpura
Ahmedabad 380 013
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ii.
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\

The Chief Commissioner, Customs, Ahmedabad Zone

The Additional Director General, Directorate

of

Revenue lntelligence,

Ahmedabad
iii.

The Additional/Joint Commissioner of Customs(lmport), Mundra SEZ

iv.

The Additional Commissioner of Customs(lmport), Jawaharlal Nehru Custom
House, Nhava Sheva, Tal: Uran, District: Raigad, Maharashtra 400707

Port,

Mundra

vi
t\-/

The Deputy Commissioner, Air Cargo Complex, Customs, Ahmedabad
Guard file

