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Any person deeming himself aggrieved by this Order may appeal against this Order to the
Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench within three
months from the date of its communication. The appeal must be addressed to the
Assistant Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor,
Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarurtra, Ahmedabad
380004
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3. The Appeal should be filed in Form No. C A.3 lt shall be signed by the persons specified
in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. lt shall be filed in
quadruplicate and shall be accompanied by an equal number

of copies of the

order

appealed against (one of which at least shall be certified copy). All supporting documents
of the appeal should be forwarded in quadruplicate.
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The form of appeal shall be in English or Hindi and should be set forth concisely and under
distinct heads of the grounds of appeals without any argument or narrative and such
grounds should be numbered consecutively.
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6.

The prescribed fee under the provisions of Section 129A of the Customs Act,1962 shall
be paid through a crossed demand draft, in favour of the Assistant Registrar of the Bench
of the Tribunal, of a branch of any Nationalized Bank located at the place where the Bench
is situated and the demand draft shall be attached to the form of appeal.
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8.

An appeal against this order shall lie before the Tribunal on payment oI 7.5o/o of the duty
demanded where duty or duty and penalty are rn dispute, or penalty, where penalty alone
is in dispute".
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The copy of this order attached therein should bear an appropriate court fee stamp as
prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice F.No Vlll/10-08/PrCommrlO&N2020'21 daled 28.12.2020
issued by the Prlncipal Commissioner, Customs, Ahmedabad to: (1) M/s Quantas Glass
& Ceramic Pvt. Ltd., Survey no. 49711,39611 Vill -Achool, Amod, Bharuch. (Registered office
at 405, Shantimall, Opp. Navrang Tower, Satadhar CharRasta, Nr.Modi Petrol Pump,
Ghatlodia, Ahmedabad-380054) and (2) Shri Pradipkumar P.Patel, Director of M/s
Quantas Glass & Ceramic Pvt. Ltd., Survey no. 49711,39011 Vill.-Achool, Amod, Bharuch.

M/s Quantas Glass & Ceramic Pvt. Ltd., Survey no. 49711 ,39611 Vill.-Achool,
Amod, Bharuch having registered office at 405, Shantimall, Opp. Navrang Tower,
Satadhar Char Rasta, Nr.Modi Petrol Pump, Ghatlodia, Ahmedabad-380054 (lEC No.
081 3019168) [hereinafter referred to as 'M/s Quantas' or 'the importer' for sake of
brevityl imported goods declaring as "Ground Colemanite B2O3 40o/o Natural Boron
Ore" by classifying the same under CTH 25280090 of Customs Tariff Act, 1975 and
availing exemption from payment of Basic Customs duty as per Sr.1 1 3 of Customs
Notification No.1212012-Cus dated 17.03.2012,as amended vide Notification No
2812015-Cus dated 30.04.2015 and Sr.130 of Customs Notification No.50/2017 dated
30.06.2017 for period from 01.04.2015 to 30.06.2017 and 01 .07.2017 to 26.11.2020,
respectively.

2.

Based on an intelligence gathered, indicating that some importers were importing
Ground Colemanite 40% B2O3 under CTH 25280090 wrongly claiming exemption as
per Sr.No.130 of Notification No.50/2017-Cus dated 30.06.2017 by mis-declaring the
product as Natural Bore Ore as exemption is available only to Boron Ore under said
notification, necessary details were verified from ICES regarding import of said item
and it was noticed that one consignment under Bill of Entry No.6280505 dated
30.12.2019 of M/s Raj Borax Pvt Ltd, C-1-240211 , GIDC, Sarigam, Tal. Umbergaon,
Valsad, Gujarat having registered office at 803, Hubtown Solaris, Bth Floor, N.S. Phadke
Marg, Near East West Flyover, Andheri [East], Mumbai-4O0 069 [hereinafter referred to
as M/s Raj Borax for sake of brevityl were under process for clearance from CFSSeabird, Hazira. Accordingly, the Deputy Commissioner, Adani Hazira Port, Hazira was
requested to put the consignment, declared under Bill of Entry No 6280505 dated
30.12.2019, on hold for drawal of sample and further investigation.

3.

The officers of SllB, Customs, Surat visited CFS-Seabird, Seabird Marine
Services Pvt Ltd, Hazira, Surat on 14.01.2020 and it was noticed that CHA, namely,

M/s Steadfast lmpexp filed said Bill of Entry bearing No 6280505 Dated 30.12.2019 on
behalf of M/s Raj Borax Pvt Ltd containing eight containers of Ground Colemanite 40%
B2O3. Therefore, representative samples were drawn under panchnama dated
14.01.2020 (RUD-1) in presence of two independent panchas, Shri Milind Mukadam,
Dy Manager, CFS-Seabird, Hazira and Shri Harish Kumar, H-Card Holder of M/s
Steadfast lmpexp from one of the containers bearing No. PONU0040272 of the Bill of
Entry No. 6280505 dated 30.12.2019 (RUD-2). The sample drawn was sent to CRCL,
Vadodara vide Test Memo No 0312019-20 dated 16.01.2020 (RUD-3) to ascertain
following tesVparameter to confirm whether the goods declared is Boron Ore or
otherwise.

(i) whether the

sample ls of goods which are found naturally on the eafth or is

processed,
(ii) What is the nature & composition of the goods and whether their percentage
ls same in which they occur naturally on eafth or at the time of extraction from
the earth,
(iii) Whether the goods are processed using calcinations or
eniched/concentrated by using any other method and
(iv)Whether the goods are in crushed/grinded form, i.e. derived from natural
form.

4.

The Test report dated 21 .01 .2020 (RUD4) of sample submitted under Test
Memo No 0312019-20 dated 16.0'1 .2020 in respect of sample drawn under panchnama

dated 14.01.2020 was received from CRCL, Vadodara which is reproduced here-under:
The sample is in the form of grayish powder. lt is mainly composed of oxides of
Boron & Calcium alongwith siliceous matter.
B2O3
41 .6% by wt.
27.3 % by wt.
Cao
Loss on ignition at 9O0 degree C = 28.9% by wt.
Loss on drying at 105 degree C = 0.8% by wL

=
=

Above analytical findings reveal that it is processed borate mineral colemanite
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5.

M/s Raj Borax did not agree with the test report given by the CRCL, Vadodara
and therefore requested the Joint Commissioner of Customs for retesting of the sample
at CRCL, New Delhi. Accordingly, on approval of the Joint Commissioner of Customs,
another set of sample was sent to Central Revenue Control Laboratory, New Delhi vide
Test Memo No 1212019-20 dated 02.03.2020 (RUD-S) with the following test
queries/parameters:

(i)

whether the sample is of goods which are found naturally on the earth i.e.
Natural Colemanite,
(ii) What is the nature & composition of the goods and whether their percentage
ls same in which they occur naturally on earth or at the time of extraction from
the eafth,
(iii) Whether the goods are in crushed/grinded form, i.e. derived from natural
form,

(iv)Whether

the goods are

processed using calcinations or

enriched/concentrated by using any other method,
(v) Whether the goods were processed using any other physical or chemical
process and
(vi)lf, processing if any whether the goods can still be defined as 'Ore'.

6.

The Joint Director, CRCL, New Delhi vide letter F. No 25-Cus/C-4212019-20
dated 04.06.2020 (RUD-6) submitted Re-Test report in respect of above mentioned
Test Memo which was as under:
The sample is in the form of white powder. lt is mainly composed of borates of
calcium, alongwith sl/iceous matter and other associated impuities like silica, iron, etc.
It is having following properties:
1 . %o Moisture (105 degree C) by TGA
=0.78
2. %o Loss on ignition at (900 degree C) by TGA = 25.9
3. % B2O3 (Dry Basis)
= 37.62
4. % Acid insoluble
= 6.13
5. XRD Pattem
=Concordant with Mineral Colemanite

On the basis of the test carried out here and availabte technical literature, the
samp/e is Mineral colemanite- a Natural calcium Borate (commonly known as Boron
Ore).

7.

The Joint Commissioner, SllB, Customs, Surat vide letter F.No.Vlll/1401/sllB/Boron ore/Raj Boraxll9-2} dated 16.06.2020 (RUD-7) requested the Head
chemical Examlner, GRCL, New Delhi to send detailed report covering all the points of
test memo as the re-test report received from CRCL, New Delhi does not cover all
queries/q uestionaries given in the Test memo. ln response of the said letter, the Joint
Director, CRCL, New Delhi vide letter F. No 25-Cus/C-4O-4712019-20 dated 24.06.2020
(RUD-8) submitted point wise reply which was as under:
"Point (l,ll&Vl)sample is colemanite, a Natural Calcium Borate (Commonly known
as Boron Ore)
Point (lll)
The sample is in powder form (Crushed/Ginded)
Point (lV) The sample is not calcined
Point (V) The sample is in the form of Colemanite Mineral"

8.

The Joint Commissioner, SllB, Customs, Surat vide letter F. No Vlll/14-

01/SllB/Boron Ore/Raj Boraxl19-20 dated 01.07.2020 (RUD-9) again requested the
Head Chemical Examiner, CRCL, New Delhi to clarify whether the sample was Boron
Ore or Boron Ore Concentrate and what was process through which the sample was
enriched/concentrated with followin
Points raised in the Test Details
Memo

Point

I

Whether

mentioned
Test Reports

The sample

the

samples
were in form in which they

are found naturally
earth

uene

uestionnaires:Remarks

tn

Since, the test report was not clear as to whether
was Ore/Ore Con centrates the

is

the sample

commonly known
as Boron Ore.

classification of the product under Custom Tariff

on

could not be decided.
I

4

Point lV
Whether the goods are

processed using
calcination or enriched/

Samples are not
ca lcined

concentrated by using any
other method

The website of ETIMADEN (supplier of imported

goods) mentioned that B2O3 contents of the
Colemnite Ore mined ate 27o/o to 32% whereas
the technical data sheet of Ground Colemanite
shows the B2O3 content as 40%. Thus, there
must be any process involved by which the
concentration of the product was increased from
27 -32ok lo 40%, i.e. it appears that the product is
enriched in Concentrator Plant to obtain
concentrated product. Copy of technical data
sheet and print out taken from website are
enclosed.

8.1

ln response to above letter, the Joint Director, CRCL, New Delhi vide letter F. No.
25-CuslC-40-4712019-20 dated 08.07.2020 (RUD-10) sent the para-wise reply, as
underPoints raised by you

Whether

the

samples
were in form in which they

are found naturally

on

earth

Remarks as per your letter
Since, the test report was not clear

Comments

Natural Borates

and

as to whether the sample was Concentrates thereof (whether
Ore/Ore Concentrates the or not calcined) was
classification of the product under mentioned in Custom Tariff.
The sample is a natural
Custom Tariff could not be decided.
calcium borate, Mineral
Colemanite- a Natural Calcium
Borate (Commonly known as

Boron Ore) was mentioned in
the report.

Whether the goods are
enriched/concentrated by

The website of ETIMADEN (supplier
of imported goods) mentioned that
B2O3 contents of the Colemnite Ore
mined are 27Yo lo 32o/. whereas the

using any other method

technical data sheet

processed
calcination

using

or

of

Ground
Colemanite shows the 82O3 content
as 40%. Thus, there must be any

process involved
concentration

by

of the

which the

The sample under reference
are not undergone any
process of calcination.

Laboratory Cannot
m n on the startin
material and process

underqone. lt can give the
final value of % B2O3

product was

increased lrcm 27-32'/" to 40%, i.e.

it appears that the product is
enriched in Concentrator Plant to
obtain concentrated product. Copy
of technical data sheet and print out
taken from websrte are enclosed

8.2

From the above and test report received from CRCL, Vadodara and CRCL, New
Delhi, it was found that the test report provided by CRCL, Vadodara in respect of
sample of Ground Colemanite indicated that the same was processed borate mineral
colemanite and found in powder form having B2O3 content as 41 .6yo by weight. The retest report provided by CRCL, Delhi also confirmed the form of sample as powder which
was crushed and grinded, however, they failed to comment on details of the processes
undertaken.

9.

M/s Quantas had during the period starting from 06.01.2016 to 26.11.2020,
imported total quantity of 5472 MTS of Ground Colemanite with the description "
GROUND COLEMANITE (8203 4O%) NATURAL BORON ORE" claiming the
exemption available to Boron Ore as was done by M/s. Raj Borax Pvt. Ltd. The Ground
Colemanite imported by M/s Quantas was not only similar in description to the Ground
Colemanite imported by M/s Raj Borax but also was supplied by same producer i.e.,
M/s Etimaden, Turkey and through same trading company i.e., M/s Asian Agro
Chemical Corporation, United Arab Emirates. ln other words the imported Ground
Colemanite of IVI/s Quantas and tt/l/s Raj Borax were identical in all respects.

10. The various material and Iiterature available on website especially of M/s
Etimaden, Turkey [producer of Ground Colemanite] in respect of Boron Ore,
Colemanite, Ground Colemanite, Ore and Ore Concentrates have been analysed and
outcome is discussed hereunder:

5

10.1 Details and literature available

on website of M/s Etimaden:

10.1.1The study of the details available on the official website of M/s Etimaden, Turkey
(http://www.Etimaden.qov.trlen) in respect of mining of colemanite, process undertaken
and sales, etc. was made and it was noticed that M/s Etimaden was selling their
products by categorizing them under two heads namely Refined Product and Final
Product. Ground Colemanite was one of the products listed under Refined Products.
The Product Technical Data Sheet of Ground Colemanite was also found available on
their website which was downloaded and scan image of relevant pages were as under:
Scan lmage No:1
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10.1.2 On going through the details and General lnformation available in scan lmage No
1, it was noticed that the details were in respect of Ground Colemanite and the
Chemical Name of Ground Colemanite is Di-Calcium Hexaborate Pentahydrate and

chemical formula is 2CaO.3B2O3.5H2O0. Technical Grade is Powder and sold in
packaging of 1000 Kg and 2000 Kg (with or without pallet). The content of B2O3 is
4O+l_ 0.50o/o. Further, M/s Etimaden also discussed regarding concentration of
Colemanite Ore under General lnformation which was as under:
"The Orc is enriched in concentrator plant to obtain concentrated product. The Ground
Concentrated product rs passed through crushing and grinding processes respectively to obtain
milled product. lt is then packaged in a packaging unit and ready for sale"
10.1.3 Thus, from the details available on Website of Etimaden and discussed above, it
was apparent that Ground Colemanite was a concentrated product of Colemanite which

contained B2O3 40+l- 0.50% and produced

by enrichment of Colemanite

in

Concentrator Plant. Thereafter, such Ground Concentrated product was passed through
crushing and grinding processes respectively to obtain milled product and then it was
packaged in a packaging unit which became ready for sale.
10.1.4.The Boron Element and its major Boron Minerals, availability in Turkey and it's
uses have been described in detail on the website of Etimaden which described that
Boron minerals were natural compounds containing boron oxide in different proportions.
The most important boron minerals in commercial terms are: Tincal, Colemanite,
Kernite, Ulexite, Pandermite, Boracite, Szaybelite and Hydroboracite. The main boron
minerals transformed by Etimaden are; Tincal, Colemanite and Ulexite.
10.1.5 Boron minerals made valuable by Etimaden using various mining methods were

enriched by physical processes and converted into concentrated boron products.
Subsequently, by refining and by transforming into highly efficient, profitable and
sustainable boron products, it was used in many fields of industry especially in glass,
ceramics, agriculture, detergent and cleaning industries, etc. Etimaden has currently 17
refined boron products in its product portfolio. Primary refined boron products are:
Etibor-48, Borax Decahydrate, Boric Acid, Etidol67, Etibor-68 (Anhydrous Borax), Zinc
Borate, Borax Pentahydrate, Boron Oxide, Ground Colemanite and Ground Ulexite, The
most abundant boron minerals in Turkey in terms of reserve are Tincal and Colemanite.
ln the facilities in 4 Works Directorates under Etimaden, mainly Borax Pentahydrate,
Borax Decahydrate, Boric Acid, Etidot67, Boron Oxide, Zinc Borate, Calcine Tincal,
Anhydrous Borax, Ground Colemanite and Ground Ulexite are produced and supplied
to domestic and international markets.
10.1.6 Etimaden also discussed in detail regarding availability, production, quality and
uses of Colemanite in their website which showed that Colemanite were found in Emet,
Bigadig and Kestelek deposits in Turkey, was mined by the experts of Etimaden and
went through the processes of enrichment grinding in hi-tech concentrator facilities.
After getting transformed into quality, sustained and innovative products by the experts
of Etimaden, colemanlte was used in many sectors. Colemanite (2CaO.3B2O3.5H2O),
a mineral-rich type of boron, was crystallized in mono clinical system. According to the
Mohs Hardness Scale, its hardness was 4-4,5 and its specific weight was 2.42
gr/cm. The B2O3 content of the Colemanite ore mined from open quarry was between
o/o27 -o/o32. For the purpose of illustration the scan image of page containing such details
is reproduced as under:
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10.2 Thus, from details available on website of Etimaden in respect of mining of
Colemanite and production of Ground Colemanite, it was very clear that:

Colemanite was one of most important Boron minerals in commercial terms
which were found in Emet, Bigadig and Kestelek deposits of Turkey and
mined by Etimaden,
2. The B2O3 content of the Colemanite ore mined from open quarry was
between 27o/o-32o/o, However, the line "8203 content of the Colemanite ore
mined from open quarry is between o/o27-o/o32" has been deleted from their
website after initiation of inquiry and other details remain same.

1.

3.

Boron minerals i.e. Colemanite were made usable and valuable by Etimaden
by using various mining methods which enriched by physical processes and
converted into concentrated boron products^
4. Mined Colemanite goes through the processes of enrichment grinding in hitech concentrator facilities available with Etimaden and concentrated
Colemanite was produced. By this process the mined Colemanite Ore having
B2O3 ranging between 27o/o-32o/o was enhanced to Colemanite Ore
Concentrate which was sold as Ground Colemanite having B2O3 40%.
Ground Colemanite was a concentrated product of Colemanite produced by
enrichment in Concentrator Plant.
5. Thereafter such Ground Concentrated product was passed through crushing
and grinding processes respectively to obtain Ground Colemanite.
6. Ground Colemanite was sold in Powder form in packaging of 1000 Kg and
2000 Kg.
7. Ground Colemanite was used in many fields of industry especially in glass,
ceramics, agriculture, detergent and cleaning industries, etc

9

11.

Discussion about Ore and Ore Co
ntrates The various literatures available
on website in respect of Ore and Ore Concentrates have been studied and some of
them are discussed here-under:

finition of Ore

11.1

trolo

of De

Ore:_a metalliferous mineral, or aggregate mixed with gangue that can be mined
for a profit
Gangue: associated minerals in ore deposit that have litfle or no value

-

11.2 Definition of Ore as Der Wiki pedia:
Oreis nalural rock or sed iment that contains one or more

valuable minerals,
typically metals that can be mined, treated and sold at a profit. Ore is extracted from the
earth through mining and treated or refined, often via smelting, to extract the valuable
metals or minerals

11.3 Definition of OrE as Der Merria Webster:

I.

2.
11

a naturally occurring mineral containing a valuable constituent (such as metal)
for which it is mined and worked.
a source from which valuable matter is extracted.

Definition of Ore as oer Dictio nary.Com
a metal-bearing mineral or rock, or a native metal, that can be mjned at a profit.
2 a mineral or natural product serving as a source of some nonmetallic substance,
as sulfur

4
1

'l'1.5 Definition of Ore as per Britanica:
a natural aggregation of one or more minerals that can be mined, processed, and
sold at a profit. An older definition restricted usage of the word ore to metallic mineral
deposits, but the term has expanded in some instances to include nonmetallics

11.6 Definition of Ore Concentrate

as
Wikipedia
Ore concentrate, dressed ore or simply concentrate is the product generally

produced by metal ore mines.

The raw ore is usually ground finely

in

various comminution operations and gangue (waste) is removed, thui concentrating the
metal component.

'12.

The terms Ores and Concentrates have been defined in the Explanatory Notes of
Chapter 26 of the HSN which defined that the term .Ore, applies to meta iferous
minerals associated with the substances in which they occur and with which they are
extracted from the mine; it also applies to native metals in their gangue (e.g.
metalliferous sands"). The term 'concentrates' applies to ores whicn nave haO part or itt
of the foreign matter removed by special treatments, either because such foreign matter
might hamper subsequent metallurgical operations or with a view to economical

transport".

12.1 fhe

definitions of Ore and Ore concentrate discussed above showed that the
term "Ore" was a naturally occurring raw and native mineral which were produced by
mines and contained various foreign material and impurities. Ore was extracted from
the earth through mining and treated or refined to extract the valuable metals or
minerals. The "Ore Concentrate" was dressed Ore obtained by passing through the
physical or physic-chemical operation viz cleaning, washing, drying, sepaiation,
crushing, grinding, etc. Natural Ore which was extracted from the mineJthougn mignt
have predominance of a particular minerals but do not consist of any particulai mineral
alone. lt was a naturally occurring raw and native mineral which were produced by
mines and contained various foreign material, impurities and other substances and not
suitable for further operations. Ore was extracted from the earth through mjning and
treated or refined to extract the valuable metals or minerals. The ,,Concentrate,, was the
form or Ores from whjch part or all of the foreign matters were removed and obtained by
passing through the physical or physic-chemical operation viz cleaning, washing, drying,
separation, crushing, grinding, etc. Therefore, it appeared from the ibove that Natur;l
Ore consisted of various minerals and other minerals and substances and therefore as

10

such it could not be directly used for any further manufacturing. Whereas concentrate
was form, from which part or all of the foreign matters have been removed.

13.

From the data available in EDI system of Customs, it was noticed that M/s
Quantas was importing Ground Colemanite, B2O3 40oh, Natural Boron Ore from United
Arab Emirates, supplied by M/s Asian Agro Chemical Corporation by classifying under
CTH. 25280090 of Customs Tariff Act, 1975 and availed exemption from payment of
Basic Customs duty as per Sr.130 of Customs Notification No. 5012017 dated
30.06.20'17 by declaring Ground Colemanite, B2O3 40o/o ds Boron Ore and before this
notification they were availing exemption from payment of Basic Customs duty as per
Sr. 113 of Customs Notification No.1212012-Cus dated 17.03.2012 as amended vide
Notification No 2812015-Cus dated 30.04.2015. The details of Ground Colemanite,
B2O3 40o/o, Natural Boron Ore imported by M/s Quantas and cleared under Jurisdiction
of the Customs Commissionerate of Ahmedabad from January, 2016 had been
prepared and attached as Annexure-N1, N2, N3, N4, A/5 and 4/6 for Financial year
2015-16, 2016-17, 2017-18, 2018-19, 2019-20 & 2020-21 [Up to 26.11.2020]
respectively to the Show Cause Notice.

14.

From the data available in EDI system of Customs, it was noticed that M/s
Quantas classified Ground Colemanite (8203 40o/o) Natural Boron Ore as "Oth.ers"
under CTH 25280090 of Customs Tariff Act, 1975. The CTH 25280090 of Customs
Tariff Act, 1975 underwhich M/s Quantas declared the goods i.e. "Ground Colemanite
(82O3 40% Natural Boron Ore" is as under.Rate of
Chapter
Unit
Head

2528

Description

duty

NATURAL BORATES AND CONCENTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE; NATURAL

BORIC ACID CONTAINING NOT MORE THAN 85% OF H3

BO3 CALCULATED ON THE DRY WEIGHT
252800

Natural borates and concentrates thereof (Whether

or

not

calcined), but not including borates separated from natural brine;
natural boric acid containing not more than 85 % of H3 BO3
calculated on the dry weight

25280010

Natural Sodium Borates and Concentrates Thereof (Whether or

25280020
25280030

Natural boric acid containing not more than 85% of H3 BO3 (
calculated on the dry weight )
Natural calcium borates and concentrates thereof (whether or

25280090

Others

KG

10%

KG

10%

KG

10%

KG

lOYo

not Calcined)

not calcined)

15.

Statement dated 02.11.2020 (RUD-11) of Pradipkumar P. Patel, Director of M/s
Quantas Glass & Ceramic Pvt. Ltd., recorded before the Superintendent of Customs
(SllB), Surat, is reproduced as under:-

Question No.1 :Please explain in details the business activity of M/s. Quantas Glass &
Ceramic Pvt. Ltd.?

Answer: M/s Quantas Glass & Ceramic Pvt. Ltd., 405, Shantimall, Opp. Navrang

Tower, Satadhar CharRasta, Nr.Modi Petrol Pump, Ghatlodia, Ahmedabad-380054 is
engaged in manufacturing of Ceramic Glaze Mixture/Frit used in the manufacturing of
products. All the Ground Colemanite used for the said manufacturing is being
"erari"
imported only. Our manufacturing facility is at Survey No.49711, 396/1 Vill.-Achool,
Amod, Bharuch.
Question No. 02 Please give the details of Ground Colemanite imported since April,
2015 and details of ports of import.
We have regularly imported Ground Colemanite since 2015 mostly from
Navasheva or Adani port, Hazira. However details of our import would be supplied to

Answer:-

t7

your office in few days. The details of such import are also available in your EDI
System. I further state that we imported Ground Colemanite (Calcium Borate) B2O3
40o/o of M/s Etimaden, Turkey by declaring it in as "Ground Colemanite, B2O3 4Oo/o,
Natural Boron Ore" as declared in all import documents of our supplier M/s Asian Agro
Chemicals Corporations, U.A.E. since April 2015 and I further state that all the
consignments of Ground Colemanite imported since 2015 are similar in all respect.
Question No. O3:-Please state how Ground Colemanite is used?

Answer:- We use Ground Colemanite in manufacture of Ceramic Glaze tVlixture
commonly known as Frit as such without any processing. Our prime customers of
FriUCeramic Glaze Mixture are M/s Roar Ceramics (LLP), Morbi, M/s Forum Glaze
Tiles, Morbi, M/s Luxurico Ceramics (LLP), M/s Veto Ceramics Pvt. Ltd. , Morbi and
others manufacturing ceramic products.

No.04: Please give under which CTH you are declaring under Customs for
payment of Customs duty.
Question

Answer

: We are declaring Ground Colemanite, B2O3 40o/o, Natural Boron Ore under

25280090 and are availing exemption from payment of Basic Customs duty as Sr. '130
of Customs Notification No. 5012017 dated 30.06.2017 by considering Ground
Colemanite, B2O3 40o/o as Boron Ore and before this we were availing exemption from
payment of Basic Customs duty as Sr. 113 of Customs Notification No. 12t2012-Cus
dated 17.03.2012 as amended vide Notification No 281201S-Cus dated 30.04.2015

Question No. 05: Please go through CTH 25280090 of Customs Tariff Act which
reproduced as under:Chapter
Head
2528

is

Rate

Description

Unit

of
duta

NATURAL BORATES AND CONCENTRATES THEREOF (WHETHER OR NOT
CALCINED), BUT NOT INCLUDING BORATES PREPARED FROM NATURAL
BRINE; NATURAL BORIC ACID CONTAINING NOT MORE THAN 85% OF H3
BO3 CALCULATED ON THE DRY WEIGHT

252800

Natural borates and concentrates thereof (Whether or not calcined), but

not including borates separated from natural brine; natural boric

acid

containin g lot more than 85 % of H3 BO3 calculated on the dry weight
25280010

Natural Sodium Borates and Concentrates Thereof (Whether

or

not

KG

t0%

Natural boric acid containing not more than 85% of H3 BO3 ( calculated on

KG

10%

KG

70%

KG

L0%

Calcined )

25280020

the
2s280030

d

ht)

Natural calcium borates and concentrates thereof (whether

or

not

calcined)
25280090

Others

As stated above that you have declared Ground Colemanite under CTH
25280090. As the Ground Colemanite imported by you is a form of Calcium Borate, it is
correctly classifiable under CTH 25280030 instead of 25280090. Please offer your
comments.
Answer:- I have gone through the CTH 2528 of Customs Tariff Act, reproduced as
above. I have no idea why it is being classified under CTH 25280090 instead of
25280030 as we are not technical persons. lt is being classified so because our supplier
claims as per their all documents that Ground Colemanite, B2O3 4O%, Natural Boron
Ore is to be classified under CTH 25280090 and we are simply classifying under the
same heading since long.

Question No.06:- Please state what is definition of 'Ore'. Whether Ore can be used
directly without any processing on it.
Answer:- As we understand anything produced out of mine is a ore in its raw form. lt is
also true many ores are to be processed/cleaned by sieving etc before supply. Many
1.2

products of supplier which are fine in nature can be used as such and uses also
depends on process of particular product. I am submitting herewith a letter in regard to
the process undertaken by Manufacture or producer of our imported product Ground
Colemanite, B2O3 40o/o .
Question No.07:- Please go through your answer to Question No. 02 of this statement
wherein you have stated that supplier of imported Ground Colemanite [Ground
Colemanite (B2O340Yo) Natural Boron Orel is M/s Asian Agro Chemicals Corporation
and producer is [Vl/s Etimaden, Turkey. Please also go through the print out taken from
website of Mis Etimaden (http:i/www.Etimaden.gov.tr/en) wherein it is mentioned that
"The B2O3 content of the colemanite ore mined from open quarry is between 7o27%32".

Please also go through the print out of 'product technical data sheet' of Colemanite
(Calcium Borate) taken from website of M/s Etimaden and categorized at their website
as "Refined Product" wherein it is mentioned that

enriched in concentrator plant to obtain concentrated product. The
product
is passed through crushing and grinding processes respectively
Concentrated
to obtain milled product. lt is then packaged in a packaging unit and ready for sale"

"The Ore

is

Please offer your comments

Answer:- We understand from our supplier M/s Asian Agro Chemical Corporation that
M/s Etimaden has many mining sites allover Turkey, different grades and types of
Boron Minerals with varying percentages of B2O3 content are mined. Ground
Colemanite (Natural Boron Ore) having 40% B2O3 content is imported by us. lhave
gone through the literature of the product shown to me but we are not aware of the
same and in the regard of processing of M/s Etimaden I have also produced a letter in
previous question no. 06.

Question 08: Please go through the description of goods under CTH 25280030 of
Custom tariff under CTH 25280030, re roduced as under:Chapter
Unit
Description
Head
NATURAL BORATES AND CONCENTRATES THEREOI.
2528
(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATTJRAL BRINE;
NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT
25280030 Natural calcium borates and concentrates thereof KG
(whether or not calcined)

Rate of
duty

t0%

Please also go through the Sr.No.130 of Customs Notification No.50/2017 dated
30.06.2017, wherein benefit of Customs Notification No.50/2017 dated 30.06.2017,
which provides for NIL Basic Customs Duty is available only for the import of Natural
Borates (Boron Ore) and not available for its concentrates falling under heading 2528 of
Customs Tariff and offer your comments.

Answer:-

I have also gone through the description of goods under CTH 25280030 of
Custom tariff under CTH 25280030, reproduced as above. I have also gone through the
Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017, wherein benefit of
Customs Notification No.50/2017 dated 30.06.2017 has been given. I want to reiterate
my earlier answer that we are not technical persons. lt is being classified so because
our supplier claims as per their all documents that Ground Colemanite, B2O3 40o/o,
Natural Boron Ore is to be classified under CTH 25280090 and we are simply
classifying under the same heading since long and claiming the benefit of notification.

Question 9: Whether the goods imported by you i.e. Ground Colemanite (8.203 40%)
Natural Boron Ore is Calctum Borate or Not?
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Answer:-

As per my knowledge it is not a Calcium Borate.

16.

During investigation of a similar enquiry by D.R.l., Surat in respect of import of
"ULEXITE' described as "ULEXITE BORON ORE" manufactured by same producer M/s
Etimaden, Turkey and supplied through same trader M/s Asian Agro Chemicals
Corporation, UAE, it was found that said product i.e., "ULEXITE" is a concentrated
product of natural Boron Ore. The said investigation in respect of import of 'ULEXITE'
described as "ULEXITE BORON ORE" by N4/s lndo Borax and Chemicats Ltd, 302, Link
Rose Building, Linking Road, Near Kotak l\ilahindra Bank, Santacruz West. Maharashtra
had been completed resulting in issuance of the Show Cause Notice no. DRI/AZUISRU06/2020/lndo-Borax daled 1611212020). M/s Pegasus Customs House Agency pvt. Ltd.,
CHA of M/s lndo Borax and Chemicals Ltd vide letter dated 03.07.2020 had submitted
copies of import documents of lvl/s lndo Borax which included the test report of 'ULEXITE'
supplied by M/s Etimaden, Turkey (RUD-12) showing the description of the goods
supplied as:"Ulexite, Concentrated, Granular, ln Bulk

i

125mm"

16.1 The Show Cause Notice issued by DRI mentions that the test report of the

consignment imported as 'ULEXITE BORON ORE'was obtained and as per Test Report
of Chemical Examiner, Grade-|, Central Excise & Customs Laboratory, Vadodara all
such imported items were 'processed mineral Ulexite' (RUD-13) (as per Show Cause
Notice no. DRyAZU/SRU-06/2020/lndo-Borax dated 16h2t202o\; that as per the
literature available at site of lvl/s Etimaden, LILEXITE Granular is a refined product having

comparison to their product ,,Ground
Colemanite" which is having minimum concentration of B2O3 at 4O%. Hence, it is clear
that "Ground Colemnite" is a more refined and concentrated product and the test report of
the producer in case of "ULEXITE" declared it as concentrated product and the presence
of higher %age of B2O3 makes it more concentrate. However, no such test report of the
producer M/s Etimaden has been disclosed by lvl/s Quantas in present case through e-

lesser concentration

of B2O3 i.e., 30% in

sanchit portal/customs department.

17.

ln view of the discussions in the aforesaid paras, it appeared that M/s euantas
were engaged in import of cround Colemanite, B2O3 40o/o produced by M/s Etimaden,
Turkey. The said product was imported from United Arab Emirates and supplied by M/s
Asian Agro Chemical Corporation. l\r/s Quantas classified Ground Colemanite, B2O3
40% under CTH. 25280090 of Customs Tariff Act, 1975 declaring the same as Natural
Boron Ore and availed exemption from payment of Basic Customs duty as per Sr. .l 13
Customs Notification No.1212012-Cus dated i7.03.2012 as amended vade
Notification No 28120'1s-Cus dated 30.04.2015 and Sr.130 of Customs Notification No.
5012017 daled 30.06.2017 for period from 01.04.2015 to 30.06.2017 and 01.07 .2017 to
26.1'1.2020 respectively.

of

17,1 ln view of the discussions in aforesaid paras, it also appeared that M/s euantas
imported Ground Colemanite B2O3 40% for manufacturing Ceramic Glaze Mixture
commonly known as Frit by usjng imported Ground Colemanite as such without any
processing as the imported item itself was processed oulcome of 'Boron Ore'and did not

require any further processing for the use in the manufacture of Ceramic Glaze lvlixture or
"Frit". Shri Pradip Kumar P Patel, Director of tvl/s Quantas Glass & Ceramic pvt. Ltd., in
his statement dated 02.11.2020 has also accepted that they are using imported Ground
Colemanite as such without any further processing for the manufacture of ,Frit,.

17-2

ln view of the discussions in aforesaid paras, it further appeared that the term
"Ore" is a naturally occurring raw and native mineral which are produced by mjnes and
contain various foreign material and impurities. Ore is extracted from the earth
through mining and treated or refined to extract the valuable metals or minerals. The
"Ore Concentrate" is dressed ore obtained by passing through the physical or physicchemical operation viz cleaning, washing, drying, separation, crushing, grinding,'etc.
Natural Ore which was extracted from the mines though might have predominanci of a
particular mineral but do not consist of any particular mineral alone. lt is a naturally
occurring raw and native mineral which are produced by mines and contain varioul
foreign material, impurities and other substances and as such not suitable for further
14

operations. Ore is extracted from the earth through minang and treated or refined to
extract the valuable metals or minerals to make it usable. The "Concentrate" is the form
or ores from which part or all of the foreign matters have been removed and obtained by
passing through the physical or physic-chemical operation viz cleaning, washing, drying,
separation, crushing, grinding, etc. Therefore, it appeared from the above that Natural
Ore consists of various minerals and other minerals and substances and therefore as
such it cannot be directly used for any further manufacturing. Whereas concentrate is
form, from which part or all of the foreign matters have been removed.

'17.3 ln view of the discussions in aforesaid paras and details available on website of
Etimaden, Turkey, it appeared that Colemanite is one of most important Boron minerals
in commercial terms which are found in Emet, Bagadig and Kesteiek deposits of Turkey
and mined by Etimaden. The B2O3 content of the Colemanite ore mined by Etimaden
from open quarry is between 27o/o-32%. Boron minerals i.e. Colemanite are made
usable and valuable by Etimaden by using various mining methods which are enriched
by physical processes and converted into concentrated boron products. lvlined
Colemanite goes through the processes of enrichment grinding in hi-tech concentrator
facilities available with Etimaden and by this process concentrated Colemanite is
produced. Further, by this process the mined Colemanite ore having B2O3 ranging
between 27ok-32o has been enhanced to produce Colemanite Ore Concentrate which
is sold as Ground Colemanite having B2O3 40%. fhe content of B2O3 has also been
confirmed as 41.60/o and 37.62% by CRCL, Vadodara and CRCL, New Delhi
respectively. Thus, Ground Colemanite is a concentrated product of Colemanite
produced by enrichment in Concentrator Plant and after passing through crushing and
grinding processes packed in bag and sold in powder form. CRCL, Vadodara and
cRCL, ttew Delhi also confirmed the form of sample grinded and crushed powder.
Further, M/s Etimaden also categorized Ground Colemanite as refined product at their
website. Thus, Ground Colemanite 82040% produced by Etimaden is ore Concentrate
above discussions at para 16 that if the producer's test
report (for their product 'ULEXITE) describe their product of lesser concentration as
'concentrated', then the test reports which are being supplied by M/s Etimaden with all its
consignments, have not been disclosed to the Customs department with intent to claim
the consignment as'Natural Boron Ore'for availing the exemption benefits under Sr.No.
113 of th; Notification No.1212012-cus daled 17.03.2012 (upto 30.06 2017) and Sr'No.
130 ofthe Notification No.50/2017-Cus dtd. 30.06.2017 (from 01.07.2017 onwards)

'17.4 lt also appeared from the

lt appeared that M/s Quantas classified Ground Colemanite (8203 40%) Natural
Boron Ore as "Others" under CTH 25280090 of the Customs Tariff Act, 1975. Further,
it also appeared that Ground Colemanite was Natural Calcium Borate and separate
entry of item having description Natural Calcium Borates and concentrates thereof is
avaiiable at CTH 25280030 of Customs Tariff Act, 1975. Hence, appropriate
classification of Ground Colemanite is CTH 25280030 of Customs Tariff Act' 1975'
Thus, M/s Quantas have wrongly classified Ground Colemanite (82O3 40%) under CTH
25280090 of the Customs Tariff Act, 1975 which was required to be re-classified under
CTH 25280090 of the Customs Tariff Act, 1975.

17.5

Notification Noj212012-Cus
daled '17.O3.2O12 as amended vide Notification No 28/201s-Cus dated 30.04.2015 and
Sr No.130 of Customs Notification No.50i2O'17 dated 30 06.2017, the NIL rate of Basic
Customs duty has been prescribed on the goods ie. Boron Ore falling under Chapter
Heading 2528 of the Customs Tariff Act, 1975. From the Chapter Heading 2528 of the
Customl Tariff Act, '1975 it is noticed that Natural Borates and Concentrates thereof fall
under the said Chapter Heading. Thus, from simultaneous reading of Sr.1 13 of Customs
Notification No.1212012-Cus daled 17 .O3.2012 as amended vide Notification No
2812015-Cus dated 30.04.2015 and Sr.No.'l30 of Customs Notification No50i2017
dated 30.06.2017 and corresponding description of goods, it was noticed that
exemption had been given only to Boron Ore and not to concentrate of Boron Ore' '

17.6 lt also appeared that as per Sr.No.113 of Customs

appeared that M/s Quantas imported Ground Colemanite, B2O3 40%
declaring it as Natural Boron Ore and clearing the same under the iurisdiction oI the
Customi Commissionerate of Ahmedabad from April, 20'15. The Bills of Entry filed by

17.7 lt further
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M/s Quantas for the period from 06.01 .2016 to 18.07 .2019 have been assessed finally.
After initiation of inquiry, the Bills of Entry filed by M/s Quantas lrom 27.04.2020 have
been assessed provisionally and lvl/s Quantas has paid Basic Customs duty @ 5% as
per Sr.No.120 of Notification No. 5012017 daled 30.06.2017.

18.

lt appeared that imported goods declared as "cround Colemanite (8203 oo/a)
Natural Boron Ore" by M/s Quantas appeared to be a concentrate of Natural Calcium
Borate however lvl/s Quantas had mis-declared the description as "Ground Colemanite
(8203 40%) Natural Boron Ore" instead of "Concentrates of Natural Calcium Borate " or
"Concentrates of Boron Ore" and wrongly claimed and availed the benefit of exemption
knowingly and deliberately with intention to evade Customs duty from payment of Basic
Customs duty as per Sr.No.113 of Customs Notification No.1212012-Cus dated
17.03.2012 as amended vide Notification No.28l2015-Cus dated 30.04.2015 and Sr.
No.130 of Customs Notification No.50/2017 dated 30.06.2017 for period from
06.01.2016 to 30.06.2017 and 07.07.2017 lo 26.11.2O2O respectivety by declaring
Ground Colemanite, B2O3 40o as Boron Ore as the exemption was available only to
Boron Ore knowingly and deliberately with intention to evade Customs duty amounting
to Rs.1 ,00,42,433/- as detailed in Annexures A-1, A-2, A-3, A-4, A-5 & 4-6 for the
period 2015-16, 2016-17, 2017-18, 2018-19, 2019-20 and 2020-21 lup to 26.11|.20201
respectively. The fact that Ground Colemanite B2O3 40o/o imported by them are in fact
concentrate of Natural Calcium Borate which is clearly evident from the process and
literature discussed by Etimaden on their website in respect of Ground Colemanite
wherein they have clearly stated that after mining from open query, enrichment in
Concentrator Plant has been done and enhanced content of B2O3 from 27%-32a/" lo
make it usable and after passing through crushing and grinding processes, were packed
and sold jn powder form. Therefore, M/s Quantas despite knowing that the goods
declared as Boron Ore imported by them were in fact Ore Concentrate, wrongly claimed
and availed the benefit of the above mentioned notification which is available only to
Boron Ore. By the aforesaid acts of willful mis statement and suppression of facts, M/s.
Quantas had short-paid the applicable Customs Duty and other allied duties/taxes by
way of deliberate mis-representation, willful mis-statement and suppression of facts in
order to evade the differential duty leading to revenue loss to the government
exchequer. Also, the subject imported goods appeared to be classifiable under tariff
item No. 25280030 whereas the importer appeared to have willfully mis-classified the
same under tariff item no.25280090. lt appeared that it was not the case where importer
was not aware of the nature and appropriate classification of goods. However, the
importer had willfully mis-declared the description to evade payment of Custom Duty
and also mis-classified the goods to evade payment of Customs duty by self-assessing
the same under CTH 28250090 claiming the benefit of Customs Notification No.5O/2017
dated 30.06.2017 (Serial No. 130), paying NIL BCD, as the said goods appeared to be
'Concentrates of Natural Borate' instead of Natural Boron Ore'. Hence, the provisions of
Section 28(4) of Customs Act, 1962 for invoking extended period to demand the evaded
duty was clearly attracted in this case. The differential duties on imports were liable to
be demanded and recovered from them under Section 28(4) of Customs Act, 1962
along with applicable interest under Section 2BAA of Customs Act, 1962.

19. lt appeared that M/s Quantas classified cround Colemanite (P.203 4!o/o) as
Natural Boron Ore under "Others" CTH 25280090 of Customs Tariff Act, 1975
whereas, Ground Colemanite is Natural Calcium Borate and separate entry of item
having description of Natural Calcium Borates and concentrates thereof was available
at CTH 25280030 of Customs Tariff Act, 1975. Hence, appropriate classification of
Ground Colemanite is CTH 25280030 of Customs Tariff Act, '1975. Thus, lv/s euantas
have wrongly classifled Ground Cotemanite (B.2c3 4O%) under CTH 252BOO9O of
Customs Tariff Act, 1975, which is required to be rejected and appropriately to be

classified under CTH 25280030 of Customs Tariff

Act

1975

20.

Section 1144 of Customs Act, '1962 provides for penalty for short levy or nonlevy of duty in certain cases. "Where the duty has not been levied or has been short
levied or the interest has not been charged or paid or has been part paid or the duty or
interest has been erroneously refunded by reason of collusion or any willful misstatement or suppression of facts, the person who is liable to pay the duty or interest, as
the case may be as amended under Section 28 shall also be liable to pay a penalty
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equal to the duty or interest so determined". ln this case, the mis-declaration of
description and classification was intentionally made and the importer also appeared
liable to penalty under Section '114A of the Customs Act as short payment of duty was
on account ofldue to reason of willful mis-statement or suppression of facts on the part
of importer. The importer also appeared liable for penalty under Section 114AA of the
Customs Act, '1962 as test report of the producer M/s Etimaden has not been disclosed
by M/s Quantas through e-sanchit portal of the department with intent to wrongly avail
exemption from payment of Customs Duties.

M/s Quantas had imported 5472 MTS totally valued at Rs 18,21,07 '7701- ot
Boron Ore Concentrate and wrongly claimed and availed the benefit of exemption from
payment of Customs duty as per Sr.No.113 of Customs Notification No 12120'12-Cus

20.'l

.O3.2012 as amended vide Notification No 281201s-Cus dated 30 04.2015 and
Sr. No.130 of Customs Notification No.50/2017 dated 30.06.2017 for period from
06.01.2016 lo 12.06.2017 and 07.07.2017 lo 26.11.2020 respectively by declaring

daled
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Ground Colemanite, B2O3 40% as Boron Ore as the exemption was available only to
Boron Ore. Further, goods weighing 5472 MTS totally valued at Rs 18,21'O7 '7701which were not availabte for seizure had been imported in contravention of the
provisions of Section 46(4) of the Customs Act, 1962. For these contraventions and
violations, the said goods falt under the ambit of smuggled goods within meaning the
Section 2(39) of th; Customs Act, 1962 and hence appeared liable for confiscation
under the provisions of Section '1 1 1(m) of the Customs Act, 1962 in as much as wrongly
ctaiming and availing the benefit of Sr.No.113 of Customs Notification No.1212012-Cus
dajc.jd 11.O3.2O12 ai amended vide Notification No.28l201s-Cus dated 30.04.2015 and
Sr.No.130 of Customs Notification No.50/20'17 dated 30.06.2017 and the importer have
wrongly claimed the goods imported to be ores and the importer is liable for penalty
under Section 112(a) & (b) of the said Act for such acts of contravention.

Shri Pradipkumar P Patel, Director of M/s Quantas Glass & Ceramic Pvt Ltd',
was responsik le for import and he knowingly with intention to evade customs duty
wrongly claimed and availed the benefit of exemption from payment oJ Customs duty as
per S-r.No.113 of Customs Notification No.1212012-Cus daled 17 03.2012' as amended
vide Notification No 281201s-Cus dated 30.04.2015 and Sr.No130 of Customs
Notiflcation No.5O/2017 dated 30.06.2017 and. Shri Pradipkumar P Patel, Director of
M/s Quantas Glass & Ceramic Pvt. Ltd., contravened the provisions of Customs Act and
failed to comply with provision of Customs Act thereby rendered himself liable for
penalty under'section 1 12(a) & (b), Section 114AA and Section 'l 17 of the Customs Act'

21.

1962.

22-

Therefore. a Show Cause Notice F.No Vlll/10-08/Pr.Commr/O&AJ2020-21 daled
28j22020 was issued to M/s Quantas Glass & Ceramic Pvt. Ltd., Survey no' 49711,
396/'1 Vill.-Achool, Amod, Bharuch having registered office at 405' Shantimall, Opp'
Navrang Tower, Satadhar Char Rasta, Nr. Modi Petrol Pump, Ghatlodia, Ahmedabad380054- asking them to show cause to the Principal Commissioner of Customs,
Ahmedabad, 1:t Floor, Custom House, Near All lndia Radio' Navrangpura, Ahmedabad380009 ( Gujarat) as to why:-

(i)

(ii)
''
(iii)

The classification of tariff item 25280090 declared as "Ground Colemanite
(8203 4O%) Natural Boron Ore" given in the Bills of Entries, as mentioned in
Ann"rures A-1, A-2, A-3, A-4, A-5 & 4-6 to the show cause Notice should not
be rejected and the goods be correctly classified under tariff item No'
2528d030 as "Natural Calcium Borate and concentrates thereof';

The exemption of Basic Customs Duty (BCD) under (i) Notification No'
'13)

(till 30'06'2017) and
(Sr. No'130)
as
amended
(ii) Notification No.50/2017-Cus dated 30.06.2017,
(O'1 .07.2017 onwards) should not be disallowed,
bifferential customs duty amounting to Rs.1,00,4-2,433/- (Rupees One crore
Forty Two Thousand Four Hundred Thirty Three Only) as detailed in
Annexures A-1, A-2, A-3, A-4, A-5 & 4-6 and consolidated at Annuexure-A7
to the Show Cause Notice, leviable on Boron Ore Concentrate imported by
declaring as Boron Ore should not be demanded and recovered from them
under Section 28(4) of the Custonrs Act, 1962;
1212O12-Cus daled 17 .O3 2012' as amended (Sr.No

'1
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(iv)

(v)
(vi)
(vii)

(viii)
(ix)

The goods having assessable value of

Rs.18,21 ,07,770l- imported by
wrongly claiming as Boron Ore as detailed in Annexures A-1, A-2, A-3, A-4,
A-5 & A-6 to the Show Cause Notice should not be held as tiable to
confiscation under Section 1 1 1(m) of the Customs Act, 1962,
lnterest should not be recovered from them on the differential Customs duty
as at (iii) above, under Section 28AA of the Customs Act,'1962;
Penalty should not be imposed on them under Section '112(a) & (b) of the
Customs Act, '1962.
Penalty should not be imposed on them under Section 1144 of the Customs
Act,1962.
Penalty should not be imposed on them under Section 114AA of the Customs
Act,1962
Penalty should not be imposed on them under Section 117 of the Customs
Act,'1962

Protest lodged by them should not be vacated and Customs Duty of
Rs.13,16,8491 paid under protest towards their differential duty liability should
not be adjusted against their total differential duty liabitities.

(x)

23.

Shri Pradipkumar P. Patel, Director of lvt/s Quantas Glass & Ceramic pvt. Ltd.,
Survey no. 49711,39611 Vill.-Achool, Amod, Bharuch having registered office at 405,
Shanlimall, Opp. Navrang Tower, Satadhar Char Rasta, Nr. l\Iodi petrol pump,
Ghatlodia, Ahmedabad-380054 was also called upon to show cause to the principal
Commissioner of Customs,Ahmedabad,l "l Floor, Custom House, Near All lndia Radio.
Navrangpura, Ahmedabad-380009( Gujarat) as to why:-

(i)

Penalty should not be imposed on him under Section 112(a) & (b), Section
1 14AA and Section 1 17 of the Customs Act. 1962

DEFENCE

24.

l\,4/s Quantas Glass & Ceramics pvt.ltd. furnished their written defence
reply dated 25.02.2021 wherein they have stated that the present reply was
titea on behalf of the company as well as their Director, Shri pradipkumar
!e1nO
P.Patel and contended as under:

>

>

>

The Noticee have given the factual background of the case(as described in the
show cause notice) and have stated that inspite of the certificate of Etimaden
having been submitted, which clearly shows that the imported goods are ,Boron
Ore', the present Show Cause Notice seeks to deny the exemfition given under
Sr.No.113 of Notification No.1212012-Cus and Sr.No.130 of Notification
No.50/2017-Cus, whjch specifically cover ,Boron Ore demanding duty of
Rs. 1 ,00,42,433/- by invoking the targer period of limitation under Sectian 28(4) of
the Customs Act, 1962 and proposed confiscation of the said goods under
Section '11'1(m) and imposition of penalty under Section 112(a), S;ction 114A,
Section 1 14AA and Section 1 17 of the Customs Act, 1962.
The Show Cause Notice, in Para '16.3, proceeds on the premise that the
exemption under Sr. No.113 of Notification No.1212012-Cus and Sr. No.130 of
Notification No.50/2017-Cus is confined and restrjcted only to .Natural Ore,,i.e.
naturally occurring raw and native mjneral as obtained from the mines and
containing varjous foreign material, impurities and other substances and if, after
extracting such Natural Ore from the mines, it is subjected to physical processes
of removing the foreign material, impurities and other substances, it ceases to be
"Natural Ore" and becomes "Concentrated Ore,and that such Concentrated Ore
is not covered by the said Sr. No.l13 of Notification No.i2l2012-Cus and Sr
No.130 of Notification No.50/2017-Cus.
lt was contended in the Show Cause Notice, that it appeared from the website of
Etimaden, Turkey, who are the owners of the mines from which the goods in the
present case were extracted and supplied to the foreign supplier from- whom they
imported the goods, that the mineral Ground Colemanite when extracted from the
mines contains 27yo lo 32o/a B2O3 and that after extraction from the mines, it was
subjected to physical processes of concentration, whereby the foreign material,
impurities and other substances were removed and consequenfly peicentage ol
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B2O3 in the Ore increases to around 40o/o; lhal on that basis it was contended

that the goods imported by them were "Concentrated Boron Ore" and not

>

>

>

>
>

>

>

"Natural Boron Ore' in the very condition in which it existed when mined; that it
was contended that since the imported goods were not "Natural Boron Ore' in the
very condition in which it existed when mined with forejgn particles, impurities
and other substances, but were "Concentrated Ore" obtained by removing the
foreign particles, impurities and other substances by physical processes, the
same were not covered by Sr. No.113 of Notification No.12l2012-Cus and
Sr.No.130 of Notification no.50/2017-Cus.
ln other words, the case in the Show Cause Notice was that the exemption to
"Boron Ores" under Sr.No.113 of Notification No.12120'12-Cus and Sr.No.130 of
Notification No.50/2017-Cus was available only if the Boron Ore was imported
with the foreign particles, impurities and other substances contained in it when
extracted from the mine and the exemption was not available if the Boron Ore
was imported after removing the foreign particles, impurities and other
substances by physical processes.
On the basis of the above contentaons, the Show Cause Notice had sought to
deny the said exemption to the Boron Ore imported by them and demanded
differential Duty by invoking the larger period of limitation under Section 28(4) of
the Customs Act 1962; that the said goods appeared to be classifiable under
Tariff Heading 25280030 and not under Tariff Heading 25280090 under which
they have classified the same
lt was contended in the said Notice that the said goods were liable to confiscation
under Section 111(m) of the Customs Act, 1962 and that they were liable to
penalty under Section 112(a) & (b), Section 114A, Section 114AA and Section
117of the Customs Act,1962.
lt was submitted that the contentions raised in the Show Cause Notice were
thoroughly misconceived and totally unsustainable in law as explained
hereinafter.
At the outset, they submit that no samples had been drawn ,rom the goods
amported by them and there is no test report in respect of their goods which
would establish that the goods imported by them were not Boron Ore. The goods
ordered by them were Boron Ore and the import documents clearly described the
goods as Boron Ore. ln the course of the recording of statement of their Director,
they submatted the Process flow chart and certificate provided by the owner of
the mine who has certified that the goods are Boron Ore. There is no evidence to
establish that the goods are not Boron Ore.
The Show Cause notice has sought to rely on lhe test report pertaining to the
goods imported by another importer viz. Raj Borax P. Ltd. Even if reliance can be
placed on the Test report pertaining to the import by some other importer, the
Re-test report of CRCL, New Delhi in the case of Raj Borax Pvt. Ltd clearly
establishes that the goods are Boron Ore which are eligible for the said
exemption as herein after explained.
Sr.No.'113 of Notification No.1212012-Cus and Sr. No.130 of Notification
No.50/2017-Cus, both grant exemption from basic customs duty to "Boron Ores"
falling under Customs Tariff Heading 2528. Therefore, the only two questions
whjch have to be answered are whether the imported goods fall under Customs
Tariff Heading 2528 and whether the imported goods are a "Boron Ore". As
regards the first question, whether the imported goods fall under Customs Taraff
Heading 2528, it is not disputed in the Show Cause Notice that the goods are
classifiable under Heading 2528. While they have classified the goods under
Sub-heading 25280090, according to the Show Cause Notice the goods are
classifiable under Sub-heading 25280030. The dispute raised in the Show Cause
Notice as to the applicable sub-heading of Heading 2528 is irrelevant to the
question of exemption under the said Sr. No.1'13 and the said Sr. No.'130. Both
the said Sr. Nos. refer only to Heading 2528 and therefore for the purpose of
claiming the exemption under the said Sr. Nos.113 and 130, it is entirely
irrelevant whether the goods fall under Sub-Heading 252a0090 or Sub-heading
25280030. Since admittedly the goods fall under Heading 2528, the flrst
requirement of the both said Sr. Nos. is satisfied.
As regards the second question, whether the imported goods are "Boron Ore",
they submit that the same are described as "Boron ore" in all import documents
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and have also been certified by the owner of the mine to be "Boron Ore". There
is no contrary evidence in the Show Cause Notice. ln fact, the very evidence
relied upon in the Show Cause Notice, namely, the Test Report of CRCL, New
Delhi in the case of Raj Borax P. Lld, establishes that the imported goods are
"Boron Ore". The Test report daled 4-6-2020 of CRCL, which is relied upon in
the Show Cause Notice, states that on the basis of the test carried out by CRCL
and the available technical literature, the sample is "Mineral Colemanite- a
Natural Calcium Borate (commonly known as Boron Ore). The CRCL, New
Delhi has by letters daled 24-6-2020 and 8-7-2O2O addressed to Joint
Commissionei, SllB, in response to the letters of SllB' reiterated that the sample
is "Mineral Colemanite- a Natural Calcium Borate (commonly known as Boron
Ore)" and that the same is not calcined. Therefore, the very evidence relied
upon in th" Show Cause Notice in the form of Test Report of CRCL, New Delhi,
establishes that the goods are "Boron Ore" and consequently the second
requirement of the said Sr. Nos.113 and 130 that the imported goods must
answer the description "Boron Ores" given in the said Sr. Nos. is also satisfied
Since undisputedly the goods imported by them fall under CTH 2528 and since
as per the Test Report of the CRCL, New Delhi relied upon in the Show Cause
Notice, the goods are "Boron ore", both the requirements of the said Sr Nos'
1 13 and 130 of Notifications Nos.1212012-Cus and 50/2017-Cus respectively are
satisfied and therefore the goods are eligible to the duty exemption thereunder.
Since undisputedly the goods imported by them fall under CTH 2528 and since
as per the Test Report of the CRCL, New Delhi relied upon in the Show cause
Notice, the goods are "Boron Ore", both the requirements of the said Sr Nos.
1 1 3 and 130 of Notifications Nos.1212012-Cus and 50/2017-C us respectively are
satisfied and therefore the goods are eligible to the duty exemption thereunder.
When the very evidence relied upon in the Show Cause Notice, namely, the Test
Report of CRCL, New Delhi, an expert body, has reported on the basis of test
that the goods are "Boron Ore", it cannot be contended, contrary to the said Test
report, that the goods do not answer the description "Boron Ores" appearing in
the said Sr. Nos. 113 and 130 of the exemption Notifications Nos. 1212012-Cus
and 50/2017-Cus respectively. ln support of the submission that the department
cannot contend contrary to the Test Report of the CRCL, New Delhi, which is an
expert body, we place reliance on the following judgments:

>

>

H.P.L. Chemicals Ltd Vs CCE"2006 (197) ELT 324
Orient Ceramics &lnds Ltd Vs CC - 2008 (226) ELT 483 (SC).

The reliance placed in the Show Cause Notice on Test report dated 21-1-2020
of CRCL, Vadodara pertaining to import of Raj Borax P. Ltd to contend that the
goods are processed borate minerai colemanite is totally untenable in law.
Firstly, the said test report does not pertain to the goods imported by them.
Secondly, even the said test report does not state that the processes were
chemical processes. The processes are only physical processes. Thirdly, when
on re-tesl,CRcl, New Delhi specirically finds the goods to be Natural Mineral
commonly known as Boron Ore, the question of denying the exemption does not
arise. On the aforesaid grounds itself, the Show Cause Notice is liable to be
discharged and dropped.
The Show Cause Notice, in Para 16.3, proceeds on the totally erroneous premise
that the exemption under Sr. No.113 of Notification No.12l2012-Cus and Sr.
No.130 of Notification No.50/2017-Cus is confined and restricted only to "Natural
Ore" i.e. naturally occurring raw and native mineral as obtained from the mine
and containing various foreign material, impurities and other substances.
According to the Show Cause Notice, if after extracting such Natural ore from the
mine, it is subjected to physical processes of removing the foreign material,
impurities and other substances, it ceases to be "Natural Ore" and becomes
"Concentrated Ore' and that such Concentrated Ore is not covered by the said
Sr. No.1'13 of Notification No.1212012-Cus and Sr.No.130 of Notification
No.50/2017-Cus. The Show Cause notice proceeds on the basis that since the
goods imported by them have been subiected to physical processes of removing
the foreign material, impurities and other substances, the same are Concentrated
Ore and therefore not covered by the said Sr. Nos.113 and 130. The aforesaid
2A

>

>

contentions raised in the Show Cause notice are totally misconceived as herein
after explained.
A bare perusal of the said Sr. Nos.113 and 130 of Notifications Nos. 1212012Cus and 50/2017-Cus respectively, would show that they cover "Boron Ores"
without any qualification. There is no restriction or condition in the said
Notifications that the Boron Ore should be in the state or condition in which it is
mined i.e. with foreign particles, impurities and other substances. Nor is there
any stipulation in the said Notifications that if the Boron ore is imported after
removing the foreign particles, impurities and other substances, it would not be
entitled to the exemption. Therefore, the presumption in the Show Cause Notice
that the exemption to "Boron Ores" under Sr. no.113 of Notification Noj212012Cus and Sr. no.130 of Notification No.50/2017-Cus is available only if the Boron
Ore is imported with the foreign particles, impurities and other substances
contained in it when extracted from the mine and that the exemption is not
available if the Boron ore is imported afier removing the foreign particles,
impurities and other substances by physical processes, is totally baseless and
untenable in law.
By contending that the expression "Boron Ores" appearing in the said Sr. Nos.
113 and 130. must be conflned and restricted to Natural Boron Ores i.e. Ore in
the state and condition in which it is mined without removing the impurities/
foreign particles, the Show Cause Notice is reading into the Notification
additional words and conditions which are absent in the Notification. lt is settled
law as laid down in the following judgments that it is not permissible to read into
the Notification, any additional words or conditions/ restrictions which are not
stipulated in the Notification:
lnter Continental (lndia) Vs Uol

-

2003 (154) ELT 37 (Gui)
- 2008 (226) ELT

Affimed in lJOl Vs lnler Continental (lndia)
16 (SC)

Kantilal Manilal& Co vs cc

>

-

2004 (173) ELT 35.

The contention in the Show Cause Notice that the exemption under the said Sr.
Nos.'113 and 130 of Notifications Nos.1212012-Cus and 50/2017-Cus is confined
to Natural Boron Ore i.e. the Ore in the condition in which it is mined, has ignored
and disregarded the fact that with effect from 1"t March 2005, the entry
"Natural Boron Ore" in the earlier exemption Notifications has been
replaced by the entry "Boron Ores". The Notifications prior to 'lsr Nlarch 2005,
viz. Notiflcation No.23l98-Cus (Sr. No.20), Notification No.20/99-Cus (Sr' No.22)'
Notification No.16/2OO-Cus (Sr. No.50), Notification No.1712001-Cus (Sr. No 54)
and Notification No.21l2OOO-Cus (Sr. No.57), all used the expression "Natural
Boron Ore". However. with effect from l"tlMarch 2005, by amending Notification
No.11I2005-CUS, the expression "Natural Boron Ore" was replaced by the
expression "Boron Ores". Thus, the word Natural which qualified Boron Ore in
the notifications in force prior to 1't March 2005 was consciously dropped by the
amending Notification 11l2005-Cus and subsequent Notifications Nos.12120'12Cus and 50/20'17-Cus and the singular ore was made into plural Ores. lt is thus
clear that with effect from 1" Nilarch 2005, the exemption is available to all types
of Boron Ores and is not restricted or confined to only Natural Boron Ore i.e ore
in the condition in which it is mined. The Show Cause notice is committing the

error of reading the word Natural before Boron, which in fact has been

>

consciously dropped from the Notifications with effect from 1"1 March 2005 and of
converting the plural "Boron Ores" which covers all types of Boron ores into
Singular'iNatural boron ore". When the legislature has with effect from 'l"t l\/arch
2005, replaced the expression "Natural Boron Ore" by the expression "Boron
Ores", the Show Cause Notice is committing the error of contending exactly the
opposite by changing the language of the Notifications from "Boron Ores" to
"Natural Boron Ore". This is totally impermissible in law.
The scope of the term "Ore" appearing in the Tariff has been examined by the
Hon'ble Supreme Court in the case of Minerals & Metals Trading Corporation
of lndia Vs UOI & ors-'l983 (13) ELT 1542 (SC) and the Hon'ble Supreme Court
has held that the term "Ore" cannot refer to the Ore as mined. The Hon'ble
Supreme Court has held that the term "Ore" means Ore which is usable and
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merchantable and as commercially understood. lt is held that the term "Ore"
cannot be construed to mean the Ore as mined since the Ore as mined would be
mainly rock which in that state can neither be imported nor marketed. lt is further
held that the Ore as mined has necessarily to be subjected to the physical
processes of removing the foreign particles, impurities and other substances by
which it becomes concentrated. The ore does not cease to be Ore when it is thus
concentrated and it is also immaterial that it is imported in powder or granule
form. The Hon'ble Supreme Court has held that unless the Ore is treated with
chemical, it cannot be said to be processed. The contentions raised in the Show
Cause notice that Ore means the Ore as mined with the foreign particles,
impurities and other substances and that it does not cover "Concentrated Ore"
obtained by removing the foreign particles, impurities and other substances by
physical processes, is totally contrary to and in disregard of the law laid down by
the Hon'ble Supreme Court in the said decision. The Show Cause notice must
therefore fail. The aforesaid legal position laid down by the Hon'ble Supreme
Court has been followed by the Hon'ble Tribunal in the following decisions:
a) CC Vs Hindustan Gas & lndustries Ltd - 2006 (2021 ELT 693: This
decision examined the scope oflhe term "Ores" appearing in Sr. No.10 of
Notification No.5/98-CE dated 2-6-1998 and by following the aforesajd
decision of the Hon'ble Supreme Court in the case of NillilTc, held that
the term "Ores" will cover "Concentrated Ore". lt was held that the term
"Ore" is the genus and "Concentrated Ore" is a specie of Ore and
therefore covered by the term "ore".
b) CC Vs Electro Ferro Allovs P. Ltd- 2007 12171 ELT 3O2i ln this decision
it was hetd that the term "Ores" appearing in Sr. No.21 of Notification
no.2|20O2-CE dated 1-3-2002, covers "Concentrated Ore" since the "Ore"
is the genus and "Concentrated Ore'is a specie of Ore. The aforesaid
decisions in MMTC and Hindustan Gas & lndustries Ltd were followed in
this decision.
c) Shir Bhavani Mine
cc
T 1041: ln this decision it
"Ore"
was held that the term
appearing in the expression "lron Ore fines"
in exemption Notification No.62l2007-Cus dated 3-5-2007 would cover
Concentrated ore. The aforesaid decisions were followed in this decision.

>

>

>

ln the present case, it is undisputed that the goods imported by them have not
undergone any chemical processing. The Show Cause Notice on Pages 8 and
'10 states that the imported goods have been enriched/ concentrated by physical
processes to remove foreign particles, impurities and other substances. "Ore"
does not cease to be "ore" merely because of removing of foreign particles,
impurities and other substances by physical processes.
The Show Cause Notice itself describes 'Ore Concentrate' as 'dressed ore' in
Paras11.6, 12 and 16.3. When the Show Cause Notice itself says that'Ore
concentrate' is nothing but dressed ore, there can be no question of denying that
the said goods are ores of boron. Therefore, the said goods answer the
description of 'boron ores' even if one proceeds on the assumption that the said
goods are concentrates of ore. Moreover, the definitions of ore and ore
concentrate relied upon Pa.a 12 of the Notice do not help the case of the
Department. The said definitions nowhere suggest that 'Ore concentrate' is not
an ore. ln fact, the Hon'ble Tribunal has held in the aforesaid case of Shri
Bhavani lvlinerals, in Para 5.'l that as per the HSN notes both Ore and Ore
concentrate are Ores and that the said HSN Notes do not make any distinction
between the two. Therefore the reliance placed by the Notice on HSN Notes to
Chapter 26 is unsustainable and does not help the case of the Department.
The Show Cause Notice has in Paras 10.1.5 and 10.2 placed reliance on website
of Etimaden to contend that as per the said website, the B2O3 content of
Colemanite ore mined from open quarry is between 27o/a 32% and lhe
Colemanite ore is made usable and valuable by Etimaden by using various
mining methods which enriched by physical processes and converted into
concentrated boron products. lt is contended that by processes of enrichment
grinding in hi-lech concentrator facilites the mined Colemanite ore having B2O3
ranging between 27a/o-32% is enhanced to 40%. They have enclosed Certificate

-
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dated 15th Fefiuary 202'l of Etimaden which clarifies that the B2O3 content of
their natural borates are not updated frequently on their website since it changes
with the nature of the ore vein operated. They have further clarified that the boron
lumps have B2O3 content ranging from 38-42a/o and these are simply powdered
and no chemical treatmeni is done. They have further clarified that the Boric
Oxide content differs in every ore vein and that they give specification and
certificate of analysis in respect of each shipment. ln the circumstances, the
contentions raised in the Show cause notice based on the website which was not
updated, to the effect that the B2O3 content in the mined Colemanite is only
between 27 -32o/o is misconceived and untenable.
> The Notice has erroneously placed reliance on the proceedings in case of
another importer viz. lndo Borax and Chemicals. The goods imported by the said
importer were Ulexite which are not the goods imported by them in the present
case. Therefore, the Notice cannot place reliance on the proceedings in the said
case of import of Ulexite even though the supplier and producer were the same
as in their case. Moreover, every case has to be examined on it own merits and
on the basis of evidence available in the case in question. The Notice cannot
make an allegation in their case on the basis of evidence available in some other
case and that too in respect of a product different from their product. The said
contentions in Para 15.2 of the Notice are therefore totally unsustainable in law.
> The Show Cause Notice is partly barred by time, having been served on them
after the expiry of the limitation period of two years specified in Section 28(1) of
the Customs Act 1962. The goods in the present case have been imported and
cleared during the period January 2016 to November 2020, whereas the Show
Cause notice is daled 28-12-2020. lt therefore extends beyond the normal period
of limitation of two years provided in Section 28 (1) of the Customs Act 1962 and
is therefore barred to that extent.
> The larger period of limitation of five years specified under Section 28(4) of the
Customs Act 1962 is inapplicable in the present case since there is no collusion
or wilful mis-statement or suppression of facts on their part. The Show Cause
Notice has invoked the larger period of limitation under Section 28(4) of the
Customs Act 1962 on the totally untenable ground that they have wilfully misstated the classification of the imported goods for claiming the benefit of the said
Notifications and that in the Bills of Entry they wilfully mis-stated the goods to be
Ground Colemanite B2O3 40% Natural Boron Ore instead of Concentrate of
Ore. The said contention in the Show Cause notice is totally misconceived and
bereft of any substance.
lt is settled law that claiming of a particular classification or Notification is a
matter of belief on the part of the importer and, the claiming of a particular
classification or exemption Notification does not amount to mis-declaration or
wilful mis-statement or suppression of facts. They have correctly described the
goods in the Bills of Entry as Ground Colemanite B2O3 40o/o Natural Boron Ore
which they indeed are as evident from the Test Report of the CRCL, Dehli which
the Department is relying upon in the said Notice. Therefore, as laid down in the
following judgments, the claiming of a particular classification or Notification with
which the department subsequently disagrees does not amount to misdeclaration or wilful mis-statement or suppression of facts:

>

Vs Co ectot' 1998 (101) ELT 549 (SC)
CC Vs Gautav Enterprises - 2006 (193) ELT 532 (BOM)
C. Natwarlal & Co Vs CC-201 2'TIOL-21 7 1'CESTAT-MUM
S. Rajiv & Co. Vs CC - 2014 (302) ELf 412.
Ltd. vs CC -2019(366) ELT 318
Lewek Altair Shipping
2019 (367) ELT As28 (SC)

Nofthen Plastic Ltd

M.

>

(Tti' Hvd)

The contention in the Show Cause notice that the alleged wrongful claiming of
classification and exemption Notification amounts to wilful mis-statement is
totally misconceived and untenable in law. Section 28(4) of the Customs Act
1962 is attracted only in case of willful mis-statement or suppression of facts
and as submitted above, issue of eligibility to exemption notification or
classification of goods under one heading or another is an issue of law and not
a statement of iact, There is absolutely no mas-statement or suppression of any
fact, much less any wilful mis-statement or suppression of any fact. The
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contention in the Show Cause Notice that in the Bills of Entry, they wilfully misstated the goods to be Ground Colemanite B2O3 4Oo Natural Boron Ore
instead of Concentrate of Boron Ore is totally untenable. ln fact it is clear from
the description in the Bills of Entry that they have declared the B2O3 content of

>

>

4Oa/o.

The contention in the Show cause notice that the goods are liable to confiscation
on the ground that they had allegedly mis-classified the same and/or allegedly
claimed wrong exemption, is totally unsustainable in law. The goods had been
correctly described in the Bills of Entry and there was no mis-declaration as
regards the description, value or other particulars of the goods. As submitted
herein above the mere claiming of an allegedly incorrect classification or
notification does not attract the provisions of Section 1 1 1(m) of the Customs Act
1962. Section 1 1 1(m) is attracted only where the goods do not correspond to any
particular mentioned jn the Bill of Entry and claiming of a particular classification
or Exemption notification is not a statement of any particular of the goods. The
submissions made herein above in earlier paras are reiterated and so also the
reliance on judgments referred to above is reiterated.
Since as explained above there has been no collusion, wilful mis-statement,
suppression of facts or false declaration, no penalty can be imposed under
Section 114A and Section 114AA of the Customs Act 1962. Further, srnce as
explained above, the goods are not liable to confiscation under Section 1 1 1(m) of
the Customs Act 1962, no penalty can be imposed under Section 112 (a\ ot
Section 117 of the Customs Act 1962. lt is set ed law as laid down in the
following judgments that claiming of a particular classification or Notification with
which the department does not agree does not justify imposition of penalty:
C. Natwarlal & Co Vs CC-2012-TIOL-2171-CESTA,T-MIIM
S. Rajiv & Co. Vs CC - 2014 (302) ELT 412
Kores (lndia) Ltd. 2019(s)TMl 522.

>

Accordingly, no penalty

>

Pradipkumar P. Patel.
In the circumstances the Show Cause Notice
dropped.

is liable to be imposed on us or on our

Direclor,

is liable to be discharged and

25.

The Noticee vide another letter dated 04.1O.2021 has submitted a compilation of
provisions
the
and the case laws which they rely upon during the hearing on 05-102021. fhe Noticee vide another letter dated 20102021 have reiterated the submissions
made by them in their earlier letters/replies.
RECORD OF PERSONAL HEARING

26.

Personal hearing (in virtual mode) in the case was fixed for 0S.10.2021 which
was attended by Shri Jaydeep Patel, Advocate and Counsel on behalf of M/s. euantas
Glass and Ceramics pvt.ltd. and Shri Pradipkumar p.patel. Durjng the course of
personal hearing(in virtual mode), the Noticee's Counsel reiterated the submissions
made by them in their reply dated 25-2-2021. The Noticee's Counsel also requested for
2 weeks time to file a consolidated wriften submission in the matter.
DISCUSSION AND FINDINGS

27-

I have carefully gone through the Show Cause Notice, the submissions of the

Noticee, the arguments and discussions made by the Notice€ and their representative
during the course of personal hearing as well as the relevant case records available on
file.

28- I find that the Noticee is importing goods declared by them as ,Ground
Colemanite(B2o3 40%) Natural Boron Ore'

of M/s. Etimaden, Turkey through

supplier lvl/s. Asian Agro Chemical Corporations, U.A.E.

the

24

29.

lfind that the core issue for consideration before me is as under

(i)

The correct classification of the goods imported by the Noticee declared

by them as 'Ground Golemanite(B2o3 40%) Natural Boron Ore'i.e.

whether they are classifiable under Tariff ltem 25280090 or under Tariff
Item 25280030 as'Natural Calcium Borate and concentrates thereoP.

(ii)

Whether the goods imported by the Noticee are 'Boron Ore' or Boron
Ore Concentrate' and whether they are eligible for the benefit of
exemption of Basic Customs Duty(BCD) under: (a) Sr.No.1'13 of
Notification No.'121201z-Cus dated 17.03.2012, as amended (till
30.06.2017) and (b)Sr.No"130 of Notification No.50/2017-Cus dated
30.06.2017 as amended (from 01-O7 -20'17 onwards).

30.

Before proceeding to examine the merits of the case, it is felt appropriate to
address the contention of the Noticee regarding the non-drawal of samples. The present
case involves dispute of nomenclature of the goods under import i.e. the Noticee has
claimed the goods as Boron Ore whereas, the Revenue is of the view that the said
goods are Concentrates of Boron Ore. ln view of this dispute, the Noticee has
iontended that representative samples of the imported goods had not been drawn. The
term 'Concentrate' in relation to goods is understood as enhancement of the percentage
of the main constituent of the subject goods in terms of the general linguistic principles.
Therefore, the crux of the issue revolves around the fact whether the percentage of
BzOs in the subject goods has been enhanced or otherwise. ln the instant case, the
B2O3 content of the Colemanite Ore mined from open quarry was belween 27yo-32yo as
evident from the technical specifications available on the website of the source of the
subject goods i.e. M/s Etimaden. The contents of BzOr in the goods imported was 40%
which is evident from the fact that the Noticee themselves had declared the goods as
'Ground Colemanite BzOt 4O1o Natural Boron Ore'. The Noticee has also not disputed
the fact that the content of BzOs in the goods imported by them was 40% Thus, it is
seen that the Colemanite Ore mined from open quarry had B2O3 content ranging from
27% to 32% as against the imported goods whose B2O3 content was 40% These facts
clearly indicate that the percentage of BzO: in the goods imported was higher than that
found in the goods mined from the quarry. Since the basic fact revolves around the
percentage oi content of B2O3 in the goods under consideration, the analysis of the
iepreseniative samples of the goods under consideration does not acquire the nature of
vital importance in iight of the undisputed fact that the percentage of BzO: in the goods
imported was higheathan that found in the goods mined from the quarry. Accordingly, I
find that non-dr,wing of samples for analysis in the instant case does not vitiate the
Show Cause Notice.
Coming to the core issue of admissibility of benefit of exemption, I find it
necessary to refer to the Notifications No 12l2O12-Cus daled 17.03.2012 and
Notification No.5O/2017-Cus dated 30.06.2017. Notification No.12l2012-Cus dated
17.03.2012 exempts the goods of the description mentioned in column(3) as are
specified in the corresponding entry in column (2) of the Table of the Notification or
Column(3) of the said table read with the relevant list appended hereto, as the case
may be, and falling within the Chapter, heading, sub-heading or tariff item of the First
Schedule to the bustoms Tariff Act, 1975(51 of 1975) as are specified in the
corresponding entry in column (2) of the said Table when imported into lndia,- (a) from
so much of the Duty of Customs leviable thereon under the said First Schedule of the
amount calculated at the standard rate specified in the corresponding entry in column
(4) of the said Table; (b) from so much of the Additional Duty leviable thereon under
iub-section ('1) of Section 3 of the said Customs Tariff Act 1975 (51 of 1975) as is in
excess of the Additional Duty rate specified in the corresponding entry in column (5) of
the said Table, subject to any of the conditions, specified in the Annexure to this
Notification, the conaition number of which is mentioned in the corresponding entry in
column (6) of the said table. Entry at Sr.No 113 of said Notification (as amended by
Notification No.28l2015-Cus dated 30.04.2015) reads as under:

31.
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Sr.No.
I

Description of Standard rate Additional
rate

Condition

(2\

(3)

(6)

2528

Boron Ores

Chapter or
Heading or

goods

sub-heading
or tariff item
(1)
1

13.

(4)
NIL

(5)

31.1 Notification No.50/2017-Cus dated 30.06.2017 exempts the goods of

the
description specified in column(3) of the Table of the Notification or column(3) of the
said Table read with the relevant List appended hereto, as the case may be, and falling
within the Chapter, heading, sub-heading or tariff item of the First Schedule to the said
Customs Tariff Act, as are specified in the corresponding entry in column (2) of the said
Table, when imported into lndia, (a) from so much of the Duty of Customs leviable
thereon under the said First Schedule as is in excess of the amount calculated at the
standard rate specified in the corresponding entry in column (4) of the said Table, (b)
from so much of the integrated tax leviable thereon under sub-section (7) of Section 3 of
the said Customs Tariff Act, 1975 read with Section 5 of the integrated Goods and
Service Tax Act, 2017(13 of 2017) as is in excess of the integrated tax leviable thereon
under sub-section (7) of Section 3 of said Customs Tariff Act, as is in excess of the
amount calculated at the rate specified in the corresponding entry in column (S)of the
said Table, subject to any of the conditions, specified in the Annexure to this
Notification, the condition number of which is mentioned in the corresponding entry in
column (6) of the said table. Entry at Sr.No.130 of said Notification reads as under:
Sr.No.

Chapter or
Heading or

Description of Standard rate lntegrated

Goods

goods

sub-heading
or tariff item
(1)
130.

Condition

and
Services Tax.

(2)

(3)

(4)

2528

Boron Ores

NIL

(5)

(6)

31.2 A plain reading of the aforementioned

entries indicates that the exemption in the
said entries is available only to the goods'Boron Ores'falling under Sub-heading 2528
of the First Schedule to the Customs Tariff Act, 1975(51 of 1975). Therefore, the entire
issue hinges on whether the goods imported by the Noticee are 'Boron Ore' or
othenivise. I find that the Show Cause Notice demanding Customs Duty from the Noticee
has been raised on the ground that the Noticee had actually declared the goods as
'Ground Colemanite B2O3 40% Natural Boron Ore' whereas it actually appeared to be a
'Concentrate of Natural Calcium Borate' or 'Concentrate of Boron Ore'.

31.3 ln order to find out the difference between an 'Ore' and an 'Ore Concentrate',
reference will be required to be made to their definitions as available on the
website/popular dictionaries. we will also be required to refer to the definitions of
'Concentration of Ores'. Same are as under:

Definition of Ore as per P etroloqv of Deposits
Ore: a metalliferous mineral, or aggregate mixed with gangue that can be mined

(1)

for a profit.
Gangue: associated minerals in Ore deposit that have little or no value.

Definition of Ore as per Wikipedia:
Ore is natural rock or sediment that contains one or more valuable minerals,
typically metals that can be mined, treated and sold at a profit. Ore is extracted from the
earth through mining and treated or refined, often via smelting, to extract the valuable
metals or minerals.
(2)

(3)

1.
2.

l4l

De finition of Ore as pe r Merriam Webster:

a naturally occurring mineral containing a valuable constituent (such as metal)
for which it is mined and worked.
a source from which valuable matter is extracted.

Definitio n of Ore as per Dictionary.Com
1. a metal-bearing mineral or rock, or a native metal, that can be mined at a profit
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2.

a mineral or natural product serving as a source of some nonmetallic substance,
as sulfur.

Definitio n of Ore as Der Britannica
A natural aggregation of one or more minerals that can be mined, processed,
and sold at a profit. An older definition restricted usage of the word Ore to
metallic mineral deposits, but the term has expanded in some instances to include
(s)

nonmetallics.

Definition of Ore Concentrate as p er Wikipedia
Ore concentrate, dressed Ore or simply concentrate

(6)

is

is the product generally
usually ground finely in

produced by metal Ore mines. The raw Ore
various comminution operations and gangue (waste) is removed, thus concentrating the
metal component. Comminution is the reduction of solid materials from one average
particle size to a smaller average particle size, by crushing, grinding, cutting, vibrating,
or other processes.
Definition of 'C oncentration of Ores' as per a skiitians-com

(71

The Ores obtained from the earth contain large quantities of foreign matter.

.
.

.

These unwanted impurities, e.g. earth particles, rocky matter, sand limestone etc
present in an Ore are called gangue or matrix.
Prior to the extraction of the metal from the Ore, it is necessary to separate the Ore
from the gangue. This separation can often be achieved by physical means since
mineral and gangue generally occur as separate solid phases.
The process of removal of gangue from the Ore is technically known as
concentration or Ore dressing and the purified Ore is known as concentrate.

(8)

DEfinition of Gansue as oer Wikipedia:
in mining, gangue is the commercially worthless material that surrounds, or is closely
mixed with, a wanted mineral in an Ore deposit.

31.4 From the definitions of 'Ore' and 'Ore Concentrate' as well as that of

'Concentration of Ore' and 'gangue' discussed above, I find that the term "Ore" is a
naturally occurring raw and native mineral produced by mines and contain various
foreign material and impurities whereas "Ore Concentrate" is dressed Ore obtained by
passing through the physical or physic-chem cal operation viz cleaning, washing, drying,
i"p"r"iion, crushing, grinding, etc. Therefore, it appears from the above that Natural
Ore consists of varioul minerals and other substances and therefore as such it could
not be directly used for any further manufacturing. Whereas concentrate was form, from
which part or all of the foreign matters had been removed.

31.5 I find from details available on website of Etimaden in respect of mining of
Colemanite and production of Ground Colemanite that:

1

The chemical name of Ground Colemanite
Pentahydrate.

is

Di-calcium Hexaborate

2. The B2O3 content of the Colemanite Ore mined from open quarry

was

belween 27yo-32ok, However, the line '4203 content of the Colemanite Ore
mined from open quarry was between %o27-ok32" was deleted from their website
after initiation of inquiry.
by
3. Boron minerals i.e. Ground Colemanite were made usable and valuable
physical
by
LtimaOen Uy using various mining methods which was enriched
processes and converted into concentrated boron products'
4. lVlined Colemanite went through the processes of enrichment grinding in hitech concentrator facilities ivailable with Etimaden and concentrated
having
Colemanite was produced. By this process the mined Colemanite Ore
B2o3 ranging beluveen 2iok-32!k was enhanced to colemanite Ore
Concentrate which was sold as Ground Colemanite having B2O3 40%'
produced by
Ground Colemanite was a concentrated product of Colemanite
enrichment in concentrator Plant.
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5.
6.
7.

Thereafter such Ground Concentrated product was passed through crushing
and grinding processes respectively to obtain Ground Colemanite.
Ground Colemanite was sold in Powder form, is packaged in packaged unit
and is ready for sale.
Ground Colemanite was used in many fields of industry especially in glass,
ceramics, agriculture, detergent and cleaning industries, etc.

31.6 I also find that the Noticee along with his submission daled 25-2-2021 has
submitted a certificate dated 15 02.2021 issued by Mis. Etimaden wherein they have
specifically mentioned as under:
"After extracting the mineral, as you may know, it is not possible to sell extracted mass together
with the stones and other unwanted material since any of the customers do not want to pay for
these unwanted stones, clay and other impurities which are physically separated. Then the
lumps are subjected to pulverization to make 75 micron powder and here there is no chemical
treatment done. Even calcination is not done. The Boron lumps having B2O3 content ranging
from 38-42% are simply powdered wherein crystollagraphic structure is never changed."

3'1.7 I find that the test report

dated 21 .01 .2020 of sample submitted under Test Memo
No.03/2019-20 dated 16.01 .2020 in respect of sample drawn under panchnama dated
14.01 .2020 for the consignment imported by M/s Raj Borax Pvt.Ltd, C-1-240211 , GIDC,
Sarigam, Tal. Umbergaon, Valsad with goods identical in description to that of the goods
imported by the Noticee and supplied from same producer of Turkey was received from
CRCL,Vadodara which indicated that the sample was in the form of grayish fine powder,
mainly composed of oxides of Boron & Calcium alongwith siliceous matter wherein
B2O3 was 41 .60/o by weight and CaO was 27.3o/o by weight. Analytical findings revealed
that it was processed borate mineral colemanite. M/s Raj Borax did not agree with the
test report given by the CRCL, Vadodara and therefore requested the Joint
Commissioner of Customs for re-testing of the sample at CRCL, New Delhi.
Accordingly, on approval of the Joint Commissioner of Customs, another set of sample
was sent to Central Revenue Control Laboratory, New Delhi vide Test Memo No
1212019-20 dated 02.03.2020 with the following test queries/parameters:
(i) whether the sample is of goods which are found naturally on the eafth i.e. Natural

(ii)
(iii)
(iv)
(v)
(vi)

Colemanite,
What is the nature & composition of the goods and whether their percentage is
same in which they occur naturally on eafth or at the time of extraction from the
earth,
Whether the goods are in crushed/grinded form, i.e. derived from natural form,
Whether the goods are processed usrng calcinations or enriched/concentrated by
using any other method,
Whether the goods were processed us,ng any other physical or chemical process
and
lf, processing if any whether the goods can still be defined as,Ore'.

31.8

The Joint Director, CRCL, New Delhi vide letter F. No 25-Cus/C-421219-20dated
04.06.2o2o submitted Re-Test report in respect of above mentioned rest Memo which
was as under:
The sample is in the form of white powder. tt is mainly composed of borates of calcium,
alongwith s/rceous matter and other associated impurities tike sitica, iron, etc. lt is having

following propefties:
1
%o Moisture (105 degree C) by
=0.78
2. 96 Loss on ignition at (900 degree C) by TGA = 25.9
3. % B2O3 (Dry
= 37.62
4. lo Acid
= 6.13
5. XRD
=Concordant with Minerat Colemanite
On the basis of the test carried out here and available technicat literature, the sample is
Mineral Colemanite- a Natural Calcium Borate (Commonly known as Boron Ore).

.

TGA

Basis)
insoluble
Pattern

31.9 The Joint commissioner, sllB, customs, surat vide letter F. No

Vlll/14O1/sllB/Boron ore/Raj Boraxtlg-Z) dated 16.06.2020 requested the Head chemical
Examiner, CRCL, New Delhi to send detailed report covering all the points of test memo
as the re-test report received from CRCL for all similar cases does not cover all
queries/questionaries given in the Test memo. The q ueries/questionaries were as under:
(i) whether the sample ls of goods which are found naturally on the eafth i.e. Natural
Colemanite,
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(ii)

What is the nature & composition of the goods and whether their percentage is same in which
they occur naturally on earth or at the time of extraction from the eafth,
(iii) Whether the goods are in crushed/grinded form, i.e. derived from natural form,
(iv) Whether the goods are processed using calcinations or enriched/concentrated by using any
other method,
(v) Whether the goods were processed uslng any other physical or chemical process and
(vi) lf, processing if any whether the goods can still be defined as 'Ore'.

ln response of the said letter, the Joint Director, CRCL, New Delhi vide letter F. No 25Cus/C-4O-4712019-20 dated 24.06.2020 submitted point wise reply which was as under:
"Point (l,ll&Vl) sample is colemanite, a Natural Calcium Borate (Commonly known as
Point
Point
Point

(lll)
(lV)
(V)

Boron Ore)
The sample is in powder form (Crushed/Grinded)
The sample is not calcined
The sample is in the form of Colemanite Mineral"

31.10 I find that the Joint Commissioner, SllB, Customs, Surat vide letter F. No Vlllll401/SllB/Boron Ore/Raj Borax/'l9-20 dated 01.07.2020 again requested the Head
Chemical Examiner, CRCL, New Delhi to clarify whether the sample was Boron Ore or
Boron Ore Concentrate and what was the process through which the sample was
en

riched/concentrated with fol lowi ng q ueries/q uestion nai res :

Points raised in the Test
Memo
Point I

Whether

the

samples

were in form in which they

are found naturally

Details mentioned

The sample
commonly

Since, the test report was not clear as to whether
Concentrates the

the sample was Ore/Ore

classification of the product under Custom Tariff

as Boron Ore.

could not be decided.

earth

processed
calcination

is

known

on

Point lV
Whether the goods are

Remarks

in Test Reports

Samples

are

calcined

using
or

enriched/concentrated by
using any other method

not

The website of Etimaden (supplier of imported
goods) mentioned that B2O3 contents of the
Colemanite Ore mined are 27ok lo 32o/o whereas
the technical data sheet of Ground Colemanite
shows the B2O3 content as 40oh. Thus, there
must be any process involved by which the
concentration of the product was increased from
27-32% to 40%, i.e. it appears that the product is
enriched in concentrator plant to obtain
concentrated product. Copy of technical data
sheet and print out taken from website are
enclosed.

ln response to above letter, the Joint Director, C RCL, New Delhi vide letter F. No. 25ra-wise
Cus/C-40- 47 12019-20 dated 08.07 .2020 send the
Remarks as per your letter
Points raised by you
Whether the samples Since, the test report was not clear as
were in form in which they to whether the sample was Ore/Ore
are found naturally on Concentrates the classification of the
product under Custom Tariff could not
earth
be decided.

as underComments

Natural Borates

and

Concentrates thereof (whether
or not calcined) was
mentioned in Custom Tariff.
The sample is a natural
calcium borate, Mineral
Colemanite- a Natural Calcium
Borate (CommonlY known as
Boron Ore) was mentioned
the report.

Whether the goods are

processed
or

using

enriched/
concentrated by using anY

calcination

other method

The website of ETIMADEN (s upplier of
imported goods) mentioned that B2O3
contents of the Colemanite Ore mined
are 27o/o lo 32o/o whereas the technical

data sheet of Ground Colemanite
shows the B2O3 content as 40%.
Thus, there must be any Process

in

The sample under reference
are not undergone any
process of calcination.

Laboratorv cannot comment
on the startinq material and
process underqone. lt can
give the final value of o/o 8.203.

involved by which the concentration of

the product was increased from 2732o/o to 40%, i.e. it appears that the

product is enriched in concentrator
plant to obtain concentrated product.
Copy of technical data sheet and print
out taken from website are eniclosed.
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31.'ll

From the above and test report received from CRCL, Vadodara and CRCL, New
Delhi, it was found that the test report provided by CRCL, Vadodara in respect of
sample of Ground Colemanite imported by Nil/s Raj Borax confirmed that Ground
Colemanite was processed borate mineral colemanite and found in powder form having
B2O3 content as 41.6o/a by weight. The relest report provided by CRCL, Delhi also
confirmed the form of sample as powder which was crushed and grinded, however, they
failed to comment on details of the processes undertaken. I find that the report is very
unclear about the question asked by the JC, Customs, SllB, Surat vide his letter dated
8-7-2020 i.e. 'Whether the goods are processed using calcinations or enriched/concentrated by
using any other methodl To the said question, the reply of CRCL, New Delhi was that 'the
sample undq reference has not undergone any process of calcinations. Laborctory cannot
comment on the stafting mateial and process undergone. lt can give only final value of
%8203.'Ihe report does not rule out the fact that some process has been undergone.
Thus, it appears that the product must have undergone some process, possibly
concentration in the concentration plant (as indicated in the website of Etimaden) which
resulted in the increase of B2O3 content from 27-32o/o lo 41 .5o/a138.so/a.

32. I find that lvl/s Ouantas had during the period starting from 06.01.2016 to
26.11.2020, imported total quantity of 5472 MfS of Ground Colemanite with the
desciption ' GROUND COLEIVIANITE (8203 40yo) NATURAL BORON ORE" in their
Bills of Entry (as per details given in the Annexures-A1 to AO and consolidated in
Annexure-A7 to the Show Cause Notice)claiming the exemption available to Boron Ore
as was done by M/s. Raj Borax Pvt. Ltd. During the recording of his statement on
02.11.2020, Shri Pradipkumar P.Patel himself confirmed that his unit M/s.Quantas was
importing Ground Colemanite(Calcium Borate) having 4la/o B2O3 by declaring it as
'Ground Colemanite(B2o3 4o%)Natural Boron Ore'. Thus, the Ground Colemanite
imported by M/s Quantas was not only similar in description to the Ground Colemanite
imported by M/s Raj Borax but also was supplied by same producer i.e., M/s Etimaden,
Turkey and through same trading company i.e., M/s Asian Agro Chemical Corporation,
United Arab Emirates. lt has also been mentioned in the Show Cause Notice that the
imported Ground Colemanite of M/s Quantas and M/s Raj Borax were identical in all
respects. This fact has not been disputed by the Noticee. l, therefore, find that the
Ground Colemanite(Calcium Borate) having 40% B2O3 imported by the Noticee by
declaring it as'Ground Colemanite (8203 4o%)Natural Boron Ore' are identical in all
respects to the Ground Colemanite imported by M/s. Raj Borax.
.
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Further, during investigation of a similar enquiry by D.R.l., Surat in respect of
import of "ULEXITE" described as "ULEXITE BORON ORE' manufactured by same
producer lvl/s Etimaden, Turkey and supplied through same trader M/s Asian Agro
Chemicals Corporation, UAE, it was found that said product ie., "ULEXITE" was a
concentrated product of Natural Boron Ore. The said investigatjon in respect of import of
"ULEXITE" described as "ULEXITE BORON ORE" by M/s lndo Borax and Chemicals Ltd,
302, Link Rose Building, Linking Road, Near Kotak Nilahindra Bank, Santacruz West,
Maharashtra was completed resulting in issuance of the Show Cause Notice
No. DRI/AZUISRU-06/2020/lndo-Borax daled 1611212O2O. M/s Pegasus Customs House
Agency Pvt. Ltd., CHA of NI/s lndo Borax and Chemicals Ltd vide letter dated O3.O7.2O2O
had submitted copies of import documents of l\i1ls lndo Borax which included the test
report of 'ULEXITE' supplied by M/s Etimaden, Turkey showing the description of the
goods supplied as:"Ulexite, Concentrated, Ghnular, ln Bulk 3_12,mm"

33.1 The Show Cause

Notice issued by DRI mentioned that the test report of the
consignment imported as 'ULEXITE BORON ORE'was obtained and as per Test Report
of Chemical Examiner, Grade-|, Central Excise & Customs Laboratory, Vadodara all
such imported items were 'processed mineral ulexite' (as per the Show Cause Notice No.
DRUAZU/SRU-06/2020llndo-Borax dated 16h2t2o20): that as per the titerature avaitabte
at site of M/s Etimaden, ULEXITE Granular was a refined product having lesser
concentration of B2O3 i.e. 30% in comparison to their product ,,Ground Colemanite,'
which is having minimum concentration of B2O3 at 4O%. Hence, it was clear that .,Ground
Colemanite" was a more refined and concentrated product and the test report of the
producer in case of "ULEXITE" declared it as concentrated product and the presence of
30

higher %age of B2O3 made it more concentrate. However, no such test report of the
producer l\ills Etimaden had been disclosed by M/s Quantas Glass in present case
through e-sanchit portal/Customs Department.

33.2

Also as per statement daled 02j1.2020 given by Shri Pradipkumar P.Patel,
Director of the Noticee, l\4/s Quantas Glass imported Ground Colemanite B2O3 40%
for manufacture of Ceramic Glaze Mixture commonly known as Frit and imported
Ground Colemanite B2O3 40% was used wilhout any further processing and it has
been revealed by Shri Pradipkumar P Patel, Director of M,ls. Quantas Glass &
Ceramics Pvt Ltd in his statement that they use Ground Colemanite in
manufacture of Ceramic Glaze Mixture commonly known as Frit as such without
further process, The inquiry made from manufacturer of Ceramic Glaze mixture
also shows lhat Ground Colemanite having B2O3 40yo were utilized directly
without further process in manufacture of Ceramic Glaze Mixture (Frit). It is
pertinent to note here that the subiect Ground Colemanite is an ingredient in the
manufacture of Frit, thus in itself, an entirely different product than Boron Ore.

33.3

Thus, from a combined reading of the details available on the website of l\4/S.
Etimaden, the deflnitions of Ore, Ore concentrates, Concentration of Ore as discussed
earlier, the test reports obtained in respect of M/s. Raj Borax Pvt.Ltd. received from
CRCL, Vadodara, the re-test reports in respect of the samples of l\ills. Rai Borax
Pvt.Ltd. received from CRCL, New Delhi , the test report of sample of M/s. lndo Borax
and Chemicals ltd. received from CRCL, Vadodara, the statement of Shri Pradipkumar
P.Patel, Director of the Noticee that they use imported Ground Colemanite B2O3 4ook
without any further processing in manufacture of Ceramic Glaze Mixture commonly
known as Frit, it leads to the conclusion that goods imported by the Noticee declared by
them as 'Ground Colemanite B2O3 4o%Natural Boron Ore is not a'Boron Ore'but
'Concentrate of Boron Ore'on the following grounds:
The B2O3 content of the Colemanite Ore mined by Etimaden from open quarry
was between 27%-32ok. Boron minerals i.e. Colemanite were made usable and
valuable by Etimaden by using various mining methods which were enriched by
physical processes and converted into concentrated boron products. lvlined
Colemanite went through the processes of enrichment grinding in hi-tech
concentrator facilities available with Etimaden and by this process concentrated
Colemanite was produced.
(ii) By this process the mined Colemanite Ore having B2O3 ranging between 27o/o32% had been enhanced to produce Colemanite Ore Concentrate which was
sold as Ground Colemanite having B2O3 40%.
(iia) The statement of Shri Pradipkumar P.Patel, Director of the Noticee stated that
they use imported Ground Colemanite B2O3 40% without any further processing
in manufacture of Ceramic Glaze Mixture commonly known as Fril. Ores carry
gangue and other impurities with them alongwith minerals and lt is practically not
possible to use Ores directly in the manufacturing process.
(iv) The produceis (NI/s. Etimaden's) test report (for the product'ULEXITE of NIis.
lndo Borax and Chemicals ltd.) described their product 'ULEXITE' having lesser
concentration of B2O3 i.e. 30% content as'concentrated', then the test reports
which were being supplied by M/s Etimaden with all its consignments, have not
been disclosed to the Customs Department by the Noticee with intent to claim
the consignment of Ground Colemanite having B2O3 content of about 40% as
'Natural Boron Ore' for availing the exemption beneflts under Sr.No.113 of the
Notification.No. 1212O12-Cus daled 17.O3 2012 (uplo 30.06 2017) and Sr'No 130
ofthe Notification No. 50/2017-Cus dtd. 30.06.2017 (from 01.07.2017 onwards)'
(v) The content of B2O3 of the sample of M/s. Raj Borax had also been confirmed
as 41.6% and 37.620A by CRCL, Vadodara and CRCL, New Delhi respectively'
Also CRCL, Vadodara in their test report have specifically stated that the
sample is processed Borate lvlineral Colamanite. Thus, Ground Colemanite
was a concentrated product of Colemanite produced by enrichment in
concentrator plant and after passing through crushing and grinding processes
packed in bag and sold in Powder form. Further, M's' Etimaden also
categorized Ground Colemanite as refined product in their website' Thus'
Grouid Colemanite having B2O3 content of 41.60/o I 37.62% produced by
Etimaden is a Concentrate of Boron Ore in a form which is ready to use for

(i)
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manufacturing process. The Ground Colemanite imported by the Noticee
declared by them as 'Ground Colemanite B2O3 40% Natural Boron Orel was
similar and identical in all respects to the Ground Colemanite imported by M/s
Raj Borax and was also supplied by same producer i.e., M/s Etimaden, Turkey
through same trading company i.e., M/s Asian Agro Chemical Corporation,
United Arab Emirates. Thus, Ground Colemanite imported by the Noticee
having B2O3 content similar to that of M/s.Raj Borax and produced by
Etimaden is also a Concentrate of Boron Ore in a form which is ready to use for

(vi)

man ufactu ring process.

ln certificate dated 15.02.2021 issued by M/s. Etimaden, they have specifically
mentioned the following details with respect to the products exported by them:
"After extracting the mineral, as you may know, it is not possib/e to sell extracted mass
together with the sfones and other unwanted material since any of the customers do
not want to pay for these unwanted sfones, clay and other impurities which are
physically separated. Then the lumps are subjected to pulverization to make 75 micron
powder and here there is no chemical treatment done, Even calcination is not done.
The Boron lumps having B2O3 content ranging from 38-42%o are simply powdered
wherein crystollagraphic structure is never changed."

As per definition of 'Concentration of Ore' (obtained from askiitians.com), the
process of removal of gangue (unwanted impurities such as earth particles,
rocky matter, sand limestone etc.) from the Ore itself is technically known as
concentration or Ore dressing and the purified Ore is known as 'Concentrate'.
Thus the goods imported by the Noticee are nothing but 'Concentrate of Natural
calcium Borate' or 'concentrate of Boron ore' and not 'Boron ore' as
contended by the Noticee.

34.

Now,

I proceed to decide the classification of the goods imported by the

Noticee. CRCL, New Delhi in their Test report dated 04.06.2020 in respect of M/s. Raj
Borax had stated that on the basis of the test carried out and available technical
literature, the sample was Mineral Colamanite-a Natural Calcium Borate(commonly
known as Natural Boron Ore). Thus, a combined reading of the details mentioned in the
above para with that of the test report of CRCL, New Delhi indicates that the product is
'Concentrate of Natural Calcium Borate. The same appears to be covered under
Chapter Heading 2528 of the First Schedule to the Customs Tariff Act, 1975. Since, the
product Ground Colemanite(Calcium Borate)B2O3 40% imported by the Noticee
declaring it as 'Ground Colemanite B2O3 40o/o Natural Boron Ore' which was also
confirmed by Shri Pradipkumar P.Patel, Director of the Noticee in his statement dated
02.11.2020 and was similar and identical in all respects to the Ground Colemanite
imported by M/s Raj Borax, the 'Ground Colemanite' imported by the Noticee also
appears to be covered under Chapter Heading 2528 of the First Schedule to the
Customs Tariff Act, 1975. Chapter Heading 2528 of the First Schedule to the Customs
Tariff Act, 1975 reads as under.
Rate

Chapter
Head
2528

Description
NATU RAL BORATES

AND CONCENTRATES

Unit

THEREOF
(WHETHER OR NOT CALCTNED), BUT NOT tNCLUD|NG
BORATES PREPARED FROM NATURAL BRINE; NATURAL
BORIC ACID CONTAINING NOT MORE THAN 85% OF H3
BO3 CALCULATED ON THE DRY WEIGHT
Natural borates and concentrates thereof (Whether or not
252800
calcined), but not including borates separated from natural
brine; natural boric acid containing not mOre than 85 o/o of H3
BO3 calculated on the d
ht
25280010 Natural Sodi um Borates and Concentrates Thereof (Whether or KG
not Calcined
25280020 Natura boric act d contai ni ng n ot mOre th an 85 o/o of H 3 BO3 ( KG
calcu lated on the
wei ht
25280030 N at u ral cal ciu m bo rates a nd conce ntrates t h ereof (wh ethe r o f KG
n ot ca lci n ed
25280090
Others
KG

of
Duty

10%
10%
1Oo/o

10%
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I find that there is specific mention of Natural Calcium Borates and concentrates thereof
(whether or not calcined) at Chapter Sub-heading 25280030. The Noticee has also not
raised any dispute so far as the classification of the goods is concerned. Hence, I find
and hold that the producugoods imported by the Noticee i.e. concentrates of Natural
Calcium Borates falls under Chapter Sub-heading 25280030 of the Customs Tariff Act,
1975(51 of '1975).

ln view of the discussions in the aforesaid paras, lfind that the Noticee was
engaged in import of Ground Colemanite, B2O3 40o/o produced by M/s Etimaden,
fuifey. The said product was imported from United Arab Emirates, supplied by M/s

35.

Asian Agro Chemical Corporation. The Noticee wrongly classified Ground Colemanite,
B2O3 40%o under cTH. 25280090 of customs Tariff Act, 1975 and availed exemption
from payment of Basic customs Duty by declaring the same as Natural Boron Ore as
per
Sr.1i 3 of Customs Notification No.12t2o12-Cus dated 17 .03.2012 as amended vide
'Nlotification
No.28/2015-Cus dated 30.04.2015 and Sr.'130 of Customs Notification
No.50/2017 dated 30.06.2017 and for period from 06.01.2016 to 30.06.2017 and
01 .07 .2017 lo 26.11.2020 respectively.

36.

lfind that the Noticee classified Ground colemanite (B2O3 40%) Natural Boron
ore as ,,others,, under cTH 25280090 of customs Tariff Act, 1975 and that Ground

Colemanite was Concentrate of Natural Calcium Borate for which separate entry of item
having description Natural Calcium Borates and concentrates thereof was available at
CTH ,5280030 of Customs Tariff Act, 1975. Thus, the Noticee had wrongly classified
Ground colemanite (82C,3 4O%) under cTH 25280090 of customs Tariff Act, 1975
which was required io be re-classified under CTH 25280030 of Customs Tariff Act,
1975. Hence, appropriate classification of Ground colemanite was cTH 25280030 of
Customs Tariff Act, '1975 as discussed in the foregoing paras

37. I also find that as per sr.1 13 of Customs Notification No.1212O12-Cus dated

17.03.2012 as amended vide Notification No.28/2015-Cus dated 30.042015 and sr.
No.130 0f customs Notification No.50/2017 dated 30.06.2017, the NIL rate of Basic
customs Duty had been prescribed on the goods i.e. Boron ore falling under chapter
heading 2'2ti of Customs Tariff Act, 1 975. From the Chapter heading 2528 of Customs
Tariff AIct, 1975 it was noticed that Natural Borates and Concentrates thereof fall under
the said chapter heading. Thus, from simultaneous reading of sr.No.'1 13 of Customs

Notification No.12t2012:Cus dated 17.03.2012 as amended vide Notification No
2Bl2015-Cus dated 30.04.2015 and sr.No.130 0f customs Notification No.50/2017
dated 30.06.2017 and corresponding description of goods, it was noticed that
exemption had been given only to'Boron Ore', and not to 'concentrate of Boron ore'. lt
is a well settled law that an exemption Notification is to be interpreted as per the plain
language employed in the same and no stretching, addition or deletion of any words is
p"r-ri.IiUt" while interpreting the Notification. The Hon'ble Supreme Court in the
case of M/s Saraswaii Suglr Mills reported at 2O1'1 (270) ELT 455 (SC) has laid
down the principle wherein it has been observed as under:
An exemption Notification has to be strictly construed. The conditions for taking
wordings
benefit under the Notification are also to be s trictly interpreted. When the
be given
must
of Notification is clear, then the plain langua ge of the Notification
add or
effect to. Bv wa vof an interpreta tion o r constru ction, th Court cannot
tor
to
n
Notifi
an word
s
of
Notification
words
the
to
stretch
expected
exemotion. The Coufts are itso not
of exemPtion
or add or subtract words in order to grant or denv the benefit (2)
SCC 64
(19
Supp
95)
Notification. ln BombaY Ch emicals (P) Ltd. v. CCE exemPtion
an
that
held
1995 (17) E.L T. 3 (5.C.), a three Judge Bench of this Coutt
to satisfy the
Notification should be con strued strictl|, but once an afticle is found
excluded from it bY
test by which it falls in the Notification, then it cannot b e
construing such Notification narrowly

reported at 2018
The Hon'ble Supreme Court in the case of M/s Dilip Kumar & Co'
has been observed as
(361) ELT 577 (bC), has reiierated the above principie wherein it
under:
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19- The well-settled principle is that when the words in a statute are clear, plain and
unambiguous and only one meaning can be inferred, the Courls are bound to give effect to
the said meaning irrespective of consequences. lf the words in the statute are plain and

unambiouo
it becomes necessary to expound those words in their natural and
ordinarv sense. The words used declare the intention of the Legislature. ln Kanai Lal Sur
v. Paramnidhi Sadhukhan, AIR 1957 SC 907, it was held that if the words used are
capable of one construction only then it would not be open to the Courts to adopt any
other hypothetical construction on the ground that such construction is more consistent
with the alleged object and policy of the Act.

52.

To sum up, we answer the reference holding as under-

tion notific
ould be
stri
urden of
aoolicabili tv would be on the assessee to show
his case comes within the
parameters of t,he exemp tion clause or exemoti on notification.
(2)
there is ambisuitv in exemDtion notification which is subi ect to strict
interpretation , the benefit of such ambiouitv cannot be claime d bv the
sub
essee and it ust be interDrete in favour of the revenue.
(3) rh e ratio in Sun Export case (supra) is not correct and a the declslons which took
similar view as in Sun Expott case (supra) stands overruled.
1

ln the instant case, the entry at sr. No.'130 of Notification No. 50/2017-cus is very clear
and is applicable to 'Boron Ores'. ln light of the specific entry, there is no scope for
insertion of the word 'Concentrate' to the entry. Had it been the intention of the legisiate to
grant exemption to both, Boron ores and Boron ore concentrates, the same would have
been explicitly spelt out in the Notification as has been in the case of Gold ore at Sr.
No.133 and Nickel ore at sr. No.135 in the said Notification. Both the entries at sr. Nos.
133 & 135 clearly describe the goods as'ores and concentrates'. As opposed to such
entries, the entry at sr.No.130 is restricted to 'Boron ores' and therefore, it is clear that
the said entry is not applicable to 'Boron ore concentrates'. The principles of
interpretation as laid down by the Hon'ble supreme court also support my finding that the
word 'concentrate' cannot be added to entry at sr. No.130 and the same his to be
restricted only to Boron Ores.

38.

I find that the imported goods declared as "Ground colemanite (P.2C.3

4oo/o)

Natural Boron ore" by the Noticee is a concentrate of Natural calcium Borate. However
the Noticee had mis-declared the description as "Ground colemanite (B2og 4oo/o)
Natural Boron ore" instead of " concentrates
Natural catcium borate or
"concentrates of Boron ore" and wrongly claimed and availed the benefit of exemption
knowingly and deliberately with intent to evade customs Duty from payment of Basic
customs Duty as per sr.No.113 of customs Notification No.lz.tzolz-cus dated
17.03.2012 as amended vide Notification No.2gl2015-cus dated 30.04.201s and sr.
No.'130 of customs Notification No.50/2017 dated 30.06.2017 for the period from
06.01.2016 to 30.06.2017 and 01.07.2017 to 26.11.2020 respectively by declaring
Ground colemanite, B2o3 40% as Boron ore as the exemption was availible only to
Bo1o1
!19 and thereby evaded customs Duty amounting to Rs. 1,00,42,433r- for the
period 2015-16,2016-17,2017-18,2018-19,2019-20 aia zozo-zt'1up to
26.11.2020)
respectively. The fact that Ground colemanite B2o3 40% imported ny tnem
were in fact
concentrate of Natural calcium Borate was clearly evident from the process and
literature discussed by Etimaden on their website in respect of Ground
colemanite
wherein they have crearry stated that after mining from'op"n qr"ry, enricrrment
in
concentrator plant was done and content of B2o3 was enhanced fiom
27o/o_32ok lo
make it usable and after passing through crushing and grinding processes,
it was
packed and sold in powder form. Discusiions in thi foregoing pri""
h"r"-rt.o
red to
the conclusion that the product of the Noticee is 'Concentrate of
Natural Calcium Borate,
or concentrates of Boron ore'. Therefore, the Noticee, despite knowing
trat-ine gooos
declared.as Boron ore imported by them were in fact ore cbn"ent=i", -*io"gry
and availed the benefit of the above mentioned Notification which was
available"rriruo
onty to
Boron ore. By the aforesaid acts of wilfur mis statement and
suppression of facts, the
Noticee had short-paid the appricable customs Duty and other
ailied duties/taxes by
way of deliberate mis-representation, willful mis-statement and
suppression of facts in
order to evade the differential Duty leading to revenue ross to the
Government
the subject imported goods"appeared to be crassifiabre under Tariff
F'"h?9,"I.-1]:o-'
item No. 25280030 whereas theimport6r appeiiea to have witruily
mrs-cra."iri"a tn"
same under Tariff item no. 252g0090. rt appeared that it was not tn"
case where

of

"
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importer was not aware of the nature and appropriate classification of goods. However,
the importer had willfully mis-declared the description to evade payment of Custom Duty
and also mis-classified the goods to evade payment of Customs Duty by self-assessing
the same under CTH 25280090 claiming the benefit of Customs Notification
No.1212012-Cus dated 17 .03.2012(3r.No. 1 1 3) and Notification No.50/20 1 7-Cus dated
30.06.2017 (Serial No.130), paying NIL BCD, as the said goods appeared to be
'Concentrates of Natural Calcium Borate' instead of 'Natural Boron Ore'. Hence, the
provisions of Section 28@) of Customs Act, 1962 for invoking extended period to
demand the evaded Duty are clearly attracted in this case. l, therefore, hold that the
differential Duties on imports are required to be demanded and recovered from them
under Section 28(4'1 of Customs Act, 1962 along with applicable interest under Section
2BAA of Customs Act, 1962. Sections 28(4) and 28AA of the Customs Act, 1962 read
as under:

SECI/ON 28. Recovery of duties not levied or not paid or shoftJevied or
short- paid or enoneously refunded. *
(4) Where any Duty has not been levied or not paid or has been shortlevied or shotT-paid or erroneously refunded, or interest payable has not
been paid, paft-paid or enoneously refunded, by reason of,(a)collusion; or
(b)any willful misstatement or
(c) su ppression of facts
by the importer or the expofter or the agent or employee of the impofter or
expofter, the proper officer shall, within five years from the relevant date,
serve notice on the person chargeable with Duty or interest which has not
been [so levied or not paid] or which has been so short-levied or shottpaid or to whom the refund has erroneously been made, requiring him to
show cause why he should not pay the amount specified in the notice.

SECflO/V 28AA. lnterest

on

delayed payment

anything contained in

of Duty- (1)

any iudgment, decree, order or
Notwithstanding
direction of any court, Appellate Tribunal or any authority or in any other
provision of this Act or the rules made thereunder, the person, who is
tiabte to pay Duty in accordance with the provisions of Section 28, shall, in
addition to such Duty, be liable to pay interest, if any, at the rate fixed
under sub-section (2), whether such payment is made voluntaily or after
determination of the Duty under that Secflon interest at such rate not
below ten percent and not exceeding thirty-six per cent. per annum, as the
Central Government may, by Notification in the Official Gazette, fix, shall
be paid by the person liable to pay Duty in terms of Section 28 and such
interest shall be calculated from the first day of the month succeeding the
month in which the Duty ought to have been paid or from the date of such
erroneous refund, as the case may be, up to the date of payment of such
Duty.

(2)Notwithstanding anything contained in sub-section (1), no interest shall
be payable where.(3)ia)'the Duty becomes payabte consequent to the rssue of an order'
instruction or direction by the Board under
Secflon 151 A and

(b)suchamountofDutyisvoluntarilypaidinfull,withinfotty-fivedays
irom the date of rssua of such order, instruction or direction, without
reserving any ight to appeat against the said payment at any subsequent
stage of such PaYment-

lfind thatthe Noticee had imported 5472 MTS totally valued atRs,1821,o7,7701of Boron Ore Concentrate and wiongly claimed and availed the benefit of exemption
No'1212012from payment of Customi duty as pJr'Sr.No-113 of Customs Notification
ride Notification No 2Bl201S-Cus dated 30 04'2015
cus dated 17.03.2012 r.
for period from
"rund"d
and sr. No..130 of Customs Notification No. 50/2017 dated 30.06.2017
by declaring
06.01.2016 to 30.06.2017 and 01.07.2017 lo 26.11.2020 respectively
only to
available
was
Ground Colemanite, B2O3 40% as Boron Ore as the exemption

39.

Boronore.Further,goodsweighing54T2MTStotallyvaluedatRs-18,21,o7,770135

which were not available for seizure had been imported in contravention of the
provisions of Section a6(a) of the Customs Act, 1962. For these contraventions and
violations, the total goods fall under the ambit of smuggled goods as mentioned in
Section 2(39) of the Customs Act, 1962 and hence appeared liable for confiscation
under the provisions of Section 11 1(m) of the Customs Act, 1962 in as much as the
Noticee wrongly claimed the goods as 'Boron Ores' and availed the benefit of
Sr.No.1'13 of Customs Notification No.1212012-Cus dated 17.03.2012 as amended vide
Notification No.2Bl201S-Cus dated 30.04.2015 and Sr.No.130 of Customs Notification
No.50i2017 dated 30.06.2017. I also find that the Noticee had imported the said Ground
Colemanite, B2O3 40o/o and cleared them under the jurisdiction of the Customs
Commissionerate of Ahmedabad from April, 2015 onwards. The Bills of Entry filed by
M/s Quantas Glass for the period from 06.01.2016 to 18.07.2019 were assessed finally
and after initiation of inquiry, the Bills of Entry filed by the Noticee were assessed
provisionally and they paid Basic Customs Duty @ 5% as per Sr. No 120 of Notification
No. 50/2017 dated 30.06.20'17. Section 1 11(m) reads as under:

-

SECITO,V 111. Confiscation of improperly imported goods, etc. The
following goods brought from a place outside lndia shall be liable to confiscation:

- (m) [any goods which do not correspond in respect of value or in any other
parlicularl with the entry made under this Act or in the case of baggage with the
declaration made under Section 77 [in respect thereof, or in the case of goods
under transhipment, with the declaration for transhipment referred to in the
proviso to sub-secflon (1) of Section 541;

40-

Section 114A of Customs Act, '1962 provides for penalty for short levy or nonlevy of Duty in certain cases. "Where the Duty has not been levied or has been short
levied or the interest has not been charged or paid or has been paft paid or the Duty or
interest has been erroneously refunded by reason of collusion or any wiltfut misstatement or suppression of facts, the person who is liable to pay the Duty or interest,
as fhe case may be as amended under Section 28 shall also be liable to pay a penalty
equal to the Duty or interest so determined'l ln the captioned case, the mis-declaration
of description and classification was intentionally done by the Noticee M/s. Quantas
Glass & Ceramics Pvt.Ltd. to evade payment of due Customs Duty. I therefore hold
them liable to penalty under Section 114Aof the Customs Act, 1962 as short payment
of Duty was on account ofldue to reason of willful mis-statement or suppression of facts
on the part of importer. Section 1144 of the Customs Act, 1962 reads as under:
SECI/OIV 114A. Penalty for short-levy or nonJevy of Duty in certain
cases. - Where the Duty has not been levied or has been short-levied or
the interest has not been charged or paid or has been paft paid or the
Duty or interest has been erroneously refunded by reason of collusion or
any wilful mis-statement or suppression of facts, the person who is tiabte
to pay the Duty or interest, as the case may be, as determined under
fsubsection (8) of Section 281 shall also be liabte to pay a penatty equal to the
Duty or interest so determined:
Provided that where such Duty or interest, as lhe case may be, as
determined under [sub-section (g) of section 2g], and the interest'payable
thereon under section 2s[2eAA], is paid within thirty days from the aZte or
the communication of the order of the proper oiicei determining such
Duty, the amount of penalty liabte to be paid by such person unJer this
Seclion shall be twenty-five per cent of the Duty or interest, as fhe case
may be, so determined:
Provided fufther that the benefit of reduced penatty under the first
proviso shall be avairable subject to the condition that the amount of
penalty so determined has a/so been paid within the peiod of thirty days
refened to in that proviso :

Provided also that where the Duty or interest determined to be
payable is reduced or increased by the Commlssloner (Appeals), the
Appellate Tribunal or, as the case may be, the court, then, for the
36

purposes of this Section, the Duty or interest as reduced or increased, as
the case may be, shall be taken into account:

Provided also that in case where the Duty or interest determined to
payable
is increased by the Commissioner (Appeals), the Appellate
be
Tribunal or, as the case may be, the court, then, the benefit of reduced
penalty under the first proviso shall be available if the amount of the Duty
or the interest so increased, along with the interest payable thereon under
Section 25[28AA], and twenty-five percent of the consequential increase in
penalty have also been paid within thirly days of the communication of the
order by which such increase in the Duty or interest takes effect :
Provided also that where any penalty has been levied under this
Section, no penatty shall be levied under Section 112 or Section 114.
Explanation. - For the removal of doubts, it is hereby declared that - (i)
the provisions of this Section shall also apply to cases rn which the order
determining the Duty or interest under sub-section (8) of Section 28
relates to notices issued pior to the date. on which the Finance Act' 2000
receives the assent of the President
(ii) any amount paid to the credit of the Central Government prior to the
date of communication of the order refened to in the first proviso or the
fourth proviso shalt be adiusted against the total amount due from such
person.l

4'1.

The Show Cause Notice proposes imposition of penalty under Section 112(a) &
(b) of the customs Act, 1962 on the Noticee. ln this regard it is to mention that_the Sth
proviso to Section 114A of the Customs Act, 1962 provides that penalty under section
112 shall not be levied if penalty under section 114A of the Customs Act, 1962 has
been imposed and the same reads as under:

"Provided atso that where any penalty has heen levied under this
Section, no penalty shatt he levied under Section 112 or Section
114."
ln the instant case, I have already found that the Noticee are liable to penalty under
section 114Aof the Customs Act, 1962 and therefore penalty under section 112 is not
'1962
imposable in terms of the Sth proviso to Section 1144 of the Customs Act,

42. I also find that the Show Cause Notice proposes to impose penalty on the

Noticee under Section '1 14AA of the Customs Act, 1962. The text of the said statute is
reproduced under for ease of reference:
person knowingly or intentionally makes, slgns or uses, or causes to be made,
signed or used, any declaration, statement or document which is false or inconect in
aiy material pafticitar, in the transaction of any busrness for the purposes of fhis Acf'
shalt be tiabte to a penalty not exceeding five times the value of goods'"

"lf

a

The language employed in the above statute implies that the penalty has been provided
for in cales where a person has knowingly or intentionally made, signed, used any false
declaration, statement or document or caused to have made, signed or used any false
at hand
declaration, statement or document. The facts and circumstances of the case
'1962
as the
Act,
are not covered under the provisions of section 114AA of the customs
rationale for introduction of section 114AA of the customs Act, 1962 has been specified
ai fara OS & 65 of the Twenty Seventh Report of. the Standing Committee on Finance
(2d05-06) in relation to The Taxation Laws (Amendment) Bill, 2005 as under:

,,63. The information fumished by the Ministry sfafes as follows

on the proposed

provision:

veb
there
"section 114 provides for penalty for improper exporlation of goods Howe
per onl van dno ooods ha d ever c sed the border. Such
in.stances where expoft was on
a-,

serious maniDulators could escape penal action even when no qoo ds were actuallv expofted
The lacuna has an added dimension because of various exporl incentive schemes. To provide
for penaltv in sucfl cases of false and incorrect declaration of material pafticulars and for oivino
s etc. for the
e of tran
of business under
Custor?s Act. it is orooosed to provide expresslv the power to levv
naltv up to 5 times the
value of qoods. A new Section 114 AA is proposed to be inserted after Section 11 4A

65. The Ministry also informed as under:
"The new Section 114AA has been proposed consequent to the detection of several cases of
fraudulent exports where the expotts were shown only on paper and no goods crossed fhe
lndian border. The enhanced penalt v provision has been prop osed considerinq the serious
frauds beino committed as no ooods are be
expofted. but oaoers a re beinq created for
availina the number of benefits under various export prom
schemes."

The above clearly indicates that the intent of insertion of Section 114AA of the Customs
Act, 1962 was to provide penalty for serious frauds where no goods were exported but
only papers were created to avail the benefits of the export promotion schemes. Thus,
find that penalty under Section 114AA of the Customs Act, 1962 is not imposable on the
Noticee in as much as the facts of the case are not covered under the same.
I

43.

Shri Pradipkumar P Patel, Director of M/s. Quantas Glass & Ceramics pvt Ltd
was responsible for import and he knowingly with intention to evade Customs Duty,
wrongly claimed and availed the benefit of exemption from payment of Customs Duty as
per Sr.No.113 of Customs Notification No.1212012-Cus dated 17.03.2012, as amended
vide Notification No.2Bl2015-Cus dated 30.04.2015 and Sr.No.130 of Customs
Notification No.50/2017 dated 30.06.2017 by declaring the goods imported by them as
'Ground colemanite B2o3 40% Natural Boron ore'despite knowing the fact that the
said goods were 'concentrates of Natural calcium Borate' or 'concentrates of Boron
Ore'. Shri Pradipkumar P Patel, Director of M/s. Quantas Glass & Ceramics pvt Ltd,
contravened the provisions of the customs Act and failed to comply with provisions of
the Customs Act, 1962. I, therefore, hold him liable to penalty under Section 112(a) &
(b) and Section '1 17 of the Customs Act, 1962. Section 117 reads as under:
sEcTlON 117. Penalties for contravention, etc., not expressly mentioned. - Any person who contravenes any

provision of this Act or abets any such contravention or who fails to comply with any provision of this Act with which it
was his Duty to comply, where no express penalty is elsewhere provided for such contravention or fajlure, shall be
liable to a penalty not exceeding ffour lakh rupeesl.
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lalso find that the show cause Notice proposes to impose penalty on shri
Pradipkumar P.Patel, Director of M/s. Quantas Glass & ceramics pvt.Ltd. under section
114AA of the customs Act, '1962. ln this context, I find that the issue with regard to the
non-applicability of section 114AA in the present case has already been discussed at
para-42 above. ln view of the above, lfind and hold that Section 114AA is not
imposable on shri Pradipkumar P.Patel, Director of M/s. euantas Glass and ceramics
Pvt.Ltd. based on the grounds discussed in the aforementioned para.

45.

I now proceed to take up the submissions of the Noticee, point-wise and record my
findings as under:

(1) The Noticee has contended that the goods ordered by them were Boron ore
and
the import documents clearly describes the goods as Boron ore; that the owner
of the mine has certified that the goods are Boron ore and there is no evidence
to establish that their goods are not Boron ore; that the very evidence relied
upon in the show cause Notice, namely, the Test Report dited 4-6-2020 of
GRCL, New Delhi, in respect of sampre of M/s.Raj Borax estabrishes that the
imported goods were "Boron ore" and as per available technical literature, the
sample was "Mineral colemanite- a Natural calcium Borate (commonly known
as Boron ore); that CRCL, New Derhi had by retters dated 24-6-2020 ind g-72020 addressed to Joint commissioner, SllB, in response to the letters of sllB,
reiterated that the sample was "Mineral colemanite- a Natural calcium Borate
(commonly known as Boron Ore),,and that the same was not calcined.
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ln this regard, lfind that exemption from Basic Customs Duty in both the entries
Sr.No.113 of Notification No.'1212012-Cus and Sr.No.130 of Notification
No.50/2017-Cus is available/ applicable only to 'Boron Ores' falling under
Chapter Heading 2528 of the Customs Tariff Act, 1975. As per the test reports of
CRCL, New Delhi, in respect of sample of goods of M/s. Raj Borax Pvt.Ltd.,
Valsad (who was also importing exactly the same goods as that of the Noticee
from the same producer/supplier of the imported goods namely M/s. 'Etimaden'
of Turkey), the report is very unclear about the question asked by the JC,
Customs, SllB, Surat vide his letter dated 01 .07.2020 i.e. 'whether the goods are
processed using calcinations or enriched/concentrated by using any other method'. To
the sald question, the reply of CRCL, New Delhi vide letter dated 08.07.2020 was
that 'the sample under reference has not undergone any process of calcinations.
Laboratory cannot comment on the stafting material and process undergone. lt can give
onty final value of %8203.' The report does not state that no process has been
undergone. Further, as per the data available on the website of 'Etimaden' (the
producer/supplier of the goods imported by the Noticee), B2O3 contents of the
Colemanite Ore mined are 27 -32o/o whereas as per the Test report of CRCL'
Vadodara, B2O3 content is 41 .5o/o and as per CRCL, New Delhi, it is 38.5%.
Thus, it appears that the product has clearly undergone refining process which
resulted in the increase of B2O3 content from 27 -32Yo lo 41.5ok138.5o/o. Further,
as mentioned ln the Show Cause Notice, website of 'Etimaden' itself states that
"The Ore is enriched in concentrator plant to obtain concentrated product. The Ground
Concentrated producl is passed through crushing and grinding processes respect/vely fo
obtain milled product. tt is then packaged in a packaging unit and ready for sale"
Further, M/s. Etimaden have clarified in their certificate dated 15-2-2021 that'the
Boron content of each zone varies from 22-44% and that B2O3 contents of their natural
borates are not updated frequently in their website, they have mentioned in the said
ceftificate that the unwanted stones, clay and other impurities are physically separated,
that thereafter the boron lumps are subiected to pulverization, then powdered wherein
the crystallographic structure does not change'. As per definition of 'Concentration of
Ore' (obtained from askiitians.com), the process of removal of gangue (unwanted
impurities such as earth particles, rocky matter, sand limestone etc.) from the
Ore itself is technically known as concentration or Ore dressing and the purified
Ore is known as 'Concentrate'. lt has already been discussed in the foregoing
paras that the Ground colemanite imported by the Noticee are not only similar in
description to the Ground Colemanite imported by M/s. Raj Borax but are also
supplied by the same producer i.e. M/s. Etimaden, Turkey and through the same
trading company i.e. M/s. Asian Agro Chemical Corporation, United Arab
Emirates i.e. in other words the imported Ground colemanite of the Noticee was
identical to that of M/s. Raj Borax in all respects. These facts have also been
mentioned in the show cause Notice and the Noticee has not disputed these
facts. l, therefore, find that the Noticee had imported goods i.e. Ground
colemanite(40%) that was identical in all respect to that of the Ground
Colemanite imported by M/s. Raj Borax. I also find that the goods imported by
the Noticee are nothing but'Ore Goncentrate'of Natural Calcium Borate OR

at

'Boron Ore Concentrate'and not'Boron Ore' as contended by the Noticee
and I hold it so.

that it was wrong to place reliance in the_ show
cause Notice on Test report dated 21-1-2020 pertaining to an import of some

(2) The Noticee has contended

other importer viz. Raj Borax Pvt.Ltd.;that even if reliance can be placed on the
Test report pertaining to the import by some other importer, the Re-test report of
GRCL, New Delhi in the case of tws. nal Borax Pvt.Ltd. clearly established that
the goods were Boron Ore which were eligible for the said exemptions'

on this aspect, I find that the Department has rightly relied upon the Test Results

goods
of another importer Raj Borax Pvt.Ltd. since the said importer also imports
identical in all respecis to that of the Noticee, was manufactured by same

producerM/sEt|maden,TurkeyandsuppliedthroughsametraderM/sAsianAgro
bhemicals Corporation, UAE ind when the sample of M/s Raj Borax Pvt Ltd'

WaSsentforretesttoCRCL,NewDelhi,theyreportedthattheycould-not

comment on the processes undertaken on the sample but could give the B2O3
the
content percentage in the sample. Further, there is no dispute to the fact that
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process of removing gangue has been undertaken on the Boron Ore by the
manufacturer and thereby the said goods have attained the nature of
Concentrate of Boron Ore which is a product that can be directly used in
manufacture in specific industries. lt is not the case of the Noticee that the goods
imported by them have not been subjected to the process of gangue removal
resulting in concentration of the Ore. Thus, the argument of the Noticee does not
find relevance so far as the admissibility of exemption Notification is concerned.
(3) The Noticee has further contended that the Show Cause Notice,

in Para 16.3,
proceeds on the totally erroneous premise that the exemption under Sr. No.113
of Notification No.1212012-Cus and Sr. No.130 of Notification No.50/2017-Cus
was confined and restricted only to "Natural Ore" i.e. naturally occurring raw and
native mineral as obtained from the mine and containing various foreign material,
impurities and other substances; that if, it was subjected to physical processes of
removing the foreign material, impurities and other substances, it ceased to be
"Natural Ore" and became "Concentrated Ore' and that such Concentrated Ore
was not covered by the above entries which are totally misconceived as a bare
perusal of the said Sr.Nos.113 and 130 of Notifications Nos. 1212012-Cus and
50/2017-Cus respectively, would show that they cover "Boron Ores" without any
qualiflcation i.e. there was no restriction or condition in the said Notifications that
the Boron Ore should be in the state or condition in which it was mined i.e. with
foreign particles, impurities and other substances, nor was there any stipulation
in the said Notifications that if the Boron Ore was imported after removing the
foreign particles, impurities and other substances, it would not be entitled to the
exemption. They contented that the Show Cause Notice was reading into the
Notification additional words and conditions which were absent in the Notification;
that it was settled law as laid down in the following judgments that it was not
permissible to read into the Notification, any additional words or conditions/
restrictions which were not stipulated in the Notification:

lnter Continental (ndia) Vs UOI - 2003 (154) ELT 3t (Gu)
Affirmed in UOI Vs lnter Continentat (tndia) - 2009 (226) ELT 16 (SC)
KantilalManilal& Co Vs CC - 2004 (173) ELT 35.

In this regard, I find that the definitions of 'Ore', 'Ore Concentrate, and
'Concentration of Ore' discussed in para 30.3 above distinguishes 'Ore'from ,Ore
Concentrate'. As per definition of 'Concentration of Ore' (obtained from
askiitians.com), the process of removal of gangue (unwanted impurities such as

earth particles, rocky matter, sand limestone etc.) from the Ore itself is
technically known as Concentration or Ore dressing and the purified Ore is
known as 'Concentrate'. Thus'Ore'ceases to be 'Ore' for which e xemption has
been prescri bed in the Notification once the unw anted impurities such as earth
particles , rockv matter. sand limestone etc are removed from it to make it
an
'Ore
ncentrate'. Th is distinction can be furthe r illustrated fro m the fact that after

the re finino oroce ss has bee n undertaken. the resu Itant product i.e. 'Ore
concentrate' has be en directlv u sed in the manufacturin o industrv wi thout anv
additional processe s undertak en on the same. The refore, the contention of the
Noticee that the Department was readin g into the Notification additional words
and conditions in the Notification is unj ustified and without any basis since the
allegation in the SCN is mainly based on the definitions of ,Ore, and ,Ore
Concentrate' available in various popular dicti onaries and on websites, the data
available on the Website of M/s. Etimaden as well as the test reports of M/s. Raj
Borax Pvt.Ltd. by CRCL, Vadodara and CRC L New Delhi and M/s. lndo Borax
by CRCL, Vadodara as well as the statement of Shri pradi pkumar P.Patel,
Director of the Noticee stating that the product which the y imported was directly
used in the ceramic industry without any further processing. Further, the issues
involved in the judgements relied u pon by the Noticee pertains to availability of
benefit of concessional rate of C ustoms Duty in respect of a parti cular entry of
a
Notification, but circular issue d subsequent to the issuan ce of the said
Notification laid down condition s for availment of the said benefit in res pect
of
that particular entry. Also the pri nciples laid down by the Hon'ble Supreme Court,
as discussed above, expressly clarify that no addition or deletion is permissible
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ln the instant case the entry exempts ,Boron
ore, and the same cannot be
stretched to incrude concentiate of boron
oi".
inrr, r find that the case raws
cited by the Noticee are not appricaore
to ilreiacts of the case at hand.
The Noticee has contended that the contention
in the Show cause Notice that
the exemption under the said sr.Nos.11s
,"Jlao'"t
Notifications Nos. 12t2012_
cus and 50/2017-cus was confined to trraturar -goron
ore i.e. the ore in the
condition in which it was_mined, rras ignoreo-ana
disregarded the fact that with
effect from 1st March 20OS, the enir, ;;",--"i
Boron Ore,, in the earlier
exemption Notifications-_has been replaced ly
tf,e ent.y ,;Boro;"O;;; lt
was thus crear that with effect from 1st rvirr"r'
ioo6,
to att types of Boron ores and was not r".tii"iJ the exemption was avairabre
o,. conrinlo io'orri'lrrtlrrr
Boron ore ie ore in the condition in which ir**
rin"o. The show cause Notice
was committing the error of reading the word Natural
before sr.., ;h,"h i, ;"t
consciously dropped frJm tne rvotificairons with
l!!J"ul
effect from 1st March
2005 and of converting the prurar "goron ore";i*nich
covered arr types or gJron
ores into singurar "Naturar boron ore". when the regisrature
had with effect from
1d March 2005, replaced the expression "fl"trrrf goron
Ore,, by the expression
"Boron Ores", the Show Cause Notice
was comm-itting the error
;;i;;i.g
t!.9 opposite by changing the ranguage of the Notifications"i
,,Boron
1'"tiy
from
Ores" to "Natural Boron Ore',. 1his *a" totlltyimplrmissibte
in law.

1+1

ln this regard, r find that the contention of the Noticee is
without basis as the
Department has raid more emphasis on the definltions
of
the words ,ore, and
'ore concentrate', the data avairabre on ffre weosite
of M/s. Etimaden, as *etia"
the test resurts of M/s. Raj Borax pvt.Ltd. received from
GRCL, v"ooJ".." rno
CRCL, New Delhi and that of M/s.lndo Borax received from
CRCL, V"aoJrr, ,"
well as the statement of shri pradipkumar p.pater, Director
or tre Noticee stating
that the product which they imported was direcfly used in the
ceramic industry
without any further processing, rather than the woid ,Natural Boron
Ore,.
(5) The Noticee has contended that the scope of the term "ore,,
appearing in the
Tariff had been examined by the Hon'bre Supr"m" court in the case of
M"inerars
& Metals Trading corporation of rndia vs Uor & ors-1983 (13) ELT 1s42 (sc)
and the Hon'ble Supreme court had herd that the term ,,ore,,cannot refer to
the ore as mined. The Hon'bre Supreme court had herd that the term ,,ore,,
meant ore which was usable and merchantable and as commercially
understood. lt was held that the term "ore" could not be construed to mean the
ore as mined since the ore as mined would be mainly rock which in that state
can neither be imported nor marketed. lt was further held that the ore as mined
had necessarily to be subjected to the physical processes of removing the
foreign particles, impurities and other substances by which it becomes
concentrated. The Ore does not cease to be Ore when it is thus concentrated
and it was also immaterial that it was imported in powder or granule form. The
Hon'ble Supreme Court had held that unless the Ore was treated with chemical,
it could not be said to be processed. The contentions raised in the Show Cause
Notice that Ore means the Ore as mined with the foreign particles, impurities and
other substances and that it does not cover "Concentrated Ore" obtained by
removing the foreign particles, impurities and other substances by physical
processes, was totally contrary to and in disregard of the law laid down by the
Hon'ble Supreme Court in the said decision. The Show Cause Notice must
therefore fail. The aforesaid legal position laid down by the Hon'ble Supreme
Court had been followed by the Hon'ble Tribunal in the following decisions:
a) CC Vs Hindustan Gas & lndustries Ltd - 2006 (202) ELT 693: This decision
examined the scope of the term "Ores" appearing in Sr. No.10 of Notification
No.5/98-CE dated 2-6-1998 and by following the aforesaid decision of the
Hon'ble Supreme Court in the case of MMTC, held that the term "Ores" will
cover "Concentrated Ore". It was held that the term "Ore" is the genus and
"Concentrated Ore" is a specie of Ore and Therefore covered by the term "Ore".
b) CC Vs Electro Ferro Allovs P. Ltd- 2007 (217) ELT 302: ln this decision it was
held that the term "Ores" appearing in Sr. No.21 of Notification no.2/2002-CE
dated 1-3-2002, covers "Concentrated Ore" since the "Ore" is the genus and
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aforesaid decisions in MMTC and
"Concentrated Ore'ls a sPecte of Ore. The
followed in this decision
Hindustan Gas & lndustries Ltd were
ln this decision it was
T
c)
"lron Ore fines" in
held tha t the term "Ore" aPPearing in the exqresston
would cover
Notification no.62/2007 -Cus dated 3-5-200 decision
exemption
were followed in this
Concentrate d Ore. The aforesaid decisions
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of Notification No.1212012-cus
rn this regard, rfind that entries at sr.No.113
of Notification No'50/20'17-Cus
dated 17.oz.2o1ztr= ,rlnded) and at Sr'No.130
Duty
states that the exemption from Basic customs
dated 30.06.2017 specifically
igoron dre' fallin! under Chapter Sub-heading 2528 and not
is only available to
to entries of sr.No.',l16 and
to,Boron ore concentrates,. Attentio"n is arso invited
amended) which
118 of Notification No.12t2012-Cus dated 17 '03'2012(as read as under:
Notification and
appear below tne Entry at Sr.No.113 in the said
Sr.No

Chapter or

(1)

Heading or
sub-heading
or tariff item
QI

1'16

26

Condition

of Standard rate Additional
rate

Description
goods

Gold Ore

an d
concentrates for use

NIL

2Yo

NIL

NIL

5&8

in the manufacture

of Gold
1

18.

26040000

[icket ore

and

concentrate

from Basic
It can be seen from the above that Sr.No.'l16 grants full exemption
of Gold'
manufacture
customs Duty to Gold ore and concentrates for use in the
Duty to Nickel ore
Similarly, sr.No.11B grants full exemption from Basic customs
'concentrate'
and concentrate. ln both these entries, there is specific mention of

,Ore'. This indicates that it is the intention of the Government to grant full
,tong with
exeription from Basic Customs Duty to 'Gold ore and concentrates' for use in the
manuiacture of Gold' and to 'Nickel Ore and concentrate'. lt is therefore very much
apparent that had it been the intention of the Government to grant exemption to
'Boron Ore concentrate'along with'Boron Ore", the entry at Sr'No'113 of
Notification No.1212012-Cus would have read as 'Boron Ore and concentrates'
instead of 'Boron Ore'.
Attention is also invited to entries at Sr.No.133 and 135 of Notification No.50/2017Cus dated 30.06.2017'which also appear belowthe Entry at Sr.No.130 of the said
Notification which reads as under
Sr.No.

Chapter or

Description of Standard rate lntegrated

Heading or

goods

Goods

sub-heading
or tariff item
(1)
133

135

Condition

and

Services Tax.

(2)

(3)

26

26040000

(5)

Gold Ore and

(4)
NIL

2o/o

concentrates
for use in the
manufacture
of Gold.
Nickel Ore

NIL

NIL

(6)

9&12

and

concentrate

It can be seen from the above that Sr.No.133 grants full exemption from Basic
Customs Duty to Gold Ore and concentrates for use in the manufacture of Gold.
Similarly, Sr.No.135 grants full exemption from Basic Customs Duty to Nickel Ore
and concentrate. ln both these entries, there is specific mention of 'concentrate'
along with 'Ore'. This indicates that it is the intention of the Government to grant
full exemption from Basic Customs Duty to 'Gold Ore and concentrates for use in
the manufacture of Gold' and to 'Nickel Ore and concentrate'. It is therefore very
much apparent that had it been the intention of the Government to grant
exemption to 'Boron Ore concentrate' along with 'Boron Ore", the entry at
Sr.No.130 of Notification No.50/2017-Cus would have read as'Boron Ore and
concentrates' instead of 'Boron Ore'. Thus, the contention of the Noticee that
'Boron Ore' also covers 'Boron Ore concentrate' does not hold water and
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therefore none of the judgements relied upon by the Noticee are applicable in the
present case.
(6) The Noticee has contended that the Show Cause Notice had in Paras 10.1.6 and
10.2 placed reliance on website of Etimaden to contend that as per the said
website, the B2O3 content of Colemanite Ore mined from open quarry was
between 27% - 32o/o and the Colemanite Ore was made usable and valuable by
Etimaden by using various mining methods which was enriched by physical
was
processes and converted into concentrated boron products; that

it

contended that by processes of enrichment grinding in hi-tech concentrator
facilities, the mined Colemanite Ore having B2O3 ranging between 27o/o-324k
was enhanced to 40%. They submitted Certificate dated 1sth February 2021 of
Etimaden which clarified that the B2O3 content of their natural borates was not
updated frequently on their website since it changed with the nature of the Ore
vein operated; that they had further clarified that the boron lumps have B2O3

content ranging from 38-42o/o and these were simply powdered and no chemical
treatment was done and that the Boric Oxide content differed in every Ore vein;
that they give specification and certificate of analysis in respect of each
shipment; that therefore, the contentions raised in the Show cause Notice based
on the website which was not updated, to the effect that the B2O3 content in the
mined Colemanite was only between 27-32a/o was misconceived and untenable'
ln this regard, lfind that although M/s. Etimaden have clarified in their certificate
dated 15-2-2021 that the Boron content of each zone varies from 22-44a/o and
that B2O3 contents of their natural borates are not updated frequently in their
website, they have also mentioned in the said certificate that the unwanted
stones, clay and other impurities are physically separated, that thereafter the
boron lumps are subjected to pulverization, then powdered wherein the
crystallographic structure does not change. As per definition of'Concentration of
Oie' (ootained from askiitians.com), the process of removal of gangue (unwanted
impuiities such as earth particles, rocky matter, sand limestone etc') from the
Ore itself is technically known as concentration or Ore dressing and the purified
ore is known as 'conientrate'. Thus, irrespective of the content of B2o3 in the
Ore, the goods imported by the Noticee are nothing but'Ore Concentrate'of
Natural C;lcium Borate OR'Concentrate of Boron Ore'and not'Boron Ore'as
contended by them and thus the Noticee is not eligible for the exemption that
they have claimed.

(7) The Noticee has contented that the Department had erroneously placed reliance
on the proceedings in case of another importer viz. Indo Borax and Chemicals'
The goods lmport-ed Uy tne said importer were Ulexite which were not the goods
impo-rled by them in itre present case; that therefore, the Notice cannot place
rellance on'the proceedings in the said case of import of Ulexite even though the
supplier and producer were the same as in the assessee's case; that every case
has to be examined on it own merits and on the basis of evidence available in the
case in question; that the Notice cannot make an allegation in their case on the
basis of evidence available in some other case and that too in respect of a
product different from their product and therefore the said contentions in Para
15.2 of the Notice were totally unsustainable in law'

said case as
ln this regard, I find that the Department has righlly relied upon the
in" pi"Jr""t imported by lvl/s. lndo Borax and bhemicals ltd' namely 'ULEXITE
manufactured by same producer lvl/s Etimaden' Turkey and
aOiOru One"
UAE and it
tt;;;g; ;"me trader M/s Aslan Agro chemicals corporation'
product of natural
*iJt*nO thaisaid product i.e., "ULEXITE; was a concentrated
product of the
OrL Ou"pitu having much less B2O3 content than that of the
Borax
f'lotL". ffrfls Pegasus Customs House Agency P\'rt Ltd ' CHA of M/s lndo
of
import
chemicals itd uid" lett"r dated 03.07 2020 had submitted copies

;;;ilJ
ii"t"

*""

and
documentsofM/slndoBoraxwhichincludedthetestreportof'ULEXITE'supplied
as:oy ttltls Ltimaa"n, furkey showing the description of the goods supplied
"Ulexite. Concentrated Granula4 ln Bulk 3-125mm"
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Further, DRI had informed that the test report of the consignment imported as
'ULEXITE BORON ORE' was obtained and as per Test Report of Chemical
Examiner, Grade-|, Central Excise & Customs Laboratory, Vadodara all such
imported items were 'processed mineral Ulexite'; that as per the literature available
at site of l\i1ls Etimaden, ULEXITE Granular was a refined product even when it
had lesser concentration of B2O3 i.e. 30% in comparison to their product "Ground
Colemanite" which is having minimum concentration of B2O3 at 40%; that it was
clear that "Ground Colemanite" was a more reflned and concentrated product and
the test report of the producer in case of "ULEXITE" declared it as concentrated
product and the presence of higher percentage of B2O3 made it more concentrate.
However, no such test report of the producer M/s Etimaden had been disclosed by
the Noticee in present case through e-sanchit portal/Customs Depa(ment.
(8) The Noticee contended that the Show Cause Notice was parfly barred by time,
having been served on them after the expiry of the limitation period of two years
specified jn Section 28(1) of the Customs Act 1962 i.e. the goods in the present
case have been imported and cleared during the period January 20'16 to
November 2020, whereas the Show Cause Notice was dated 28-12-ZO2O and
therefore extended beyond the normal period of limitation of two years provided
in Section 28 ('1) of the Customs Act 1962 and was therefore barred to that
extent. The Noticee submitted that the larger period of limitation of five years
specified under Section 28(4) of the Customs Act 1962 was inapplicable in the
present case since there was no collusion or wilful mis-statement or suppression
of facts on their part; that the Show Cause Notice has invoked the larger period
of limitation under Section 28(4) of the Customs Act '1962 on the totally untenable
ground that they had wilfully mis-stated the classjfication of the imported goods
for claiming the benefit of the said Notifications and that in the Bills of Entry, they
wjlfully mis-stated the goods to be Ground Colemanite BZO3 4\o/a Natural Boron
Ore instead of Concentrate of Ore; that the said contention in the Show Cause
Notice was totally misconcejved and bereft of any substance and it was setfled
law that claiming of a particular classification or Notification was a matter of belief
on the part of the importer and, the claiming of a particular classification or
exemption Notification did not amount to mis-declaration or wilful mis-statement
or suppression of facts; that they had correctly described the goods in the Bills of
Entry as Ground Colemanite B2O3 40yo Natural Boron Ore which they indeed
were, as evident from the Test Report of the CRCL, Delhi which the Department
was relyjng upon in the said Notice; that lherefore, as laid down in the following
judgments, the claiming of a particular classificatjon or Notification with which thi
Department subsequently disagrees does not amount to mis-declaration or wilful
mis-statement or suppression of facts:

Nofthem Plastic Ltd Vs Co ector 1998 (101) ELT 549 (SC)
CC Vs Gaurav Enterprises 2006 (193) ELT 532 (BOM)
C. Natwarlal& Co Vs CC-2012-T|OL-2171-CESTAT-MUM
S. Rajiv & Co. Vs CC - 2014 (302) ELT 412.
Lewek Altai Shipping pvt. Ltd. Vs CC -2019(366) ELT 318 (Tri_ Hyd) 2019
(367) ELT A328 (SC).

-

-

The Noticee contended that the alleged wrongful claiming of classification and
exemption Notificalion amounted to wilful mis_staiement was totally
misconceived and untenable in taw. Section 28(4) of the Customs Act 1962 wa;
attracted only in case of willful mis,statement or suppression of facts and issue of
eligibility to exemption Notification or classification of goods under one heading
or another was an jssue of law and not a statement of fict. There was absolutely
no mis-statement or suppression of any fact, much less any wilful mis_statement
or suppression of any fact; that in the Bills of Entry, they witfully mjs_stated the
goods to be Ground Colemanite BZOS 40% Nitural 'Boron Ore instead of
Concentrate of Boron Ore was totally untenable and that in fact it was clear from
the description in the Bills of Entry that they have declared the B2O3 content of
40%.
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ln this regard, in view of the discussions in the foregoing paras, I find that the
imported goods declared as "Ground Colemanite lB2O3 alok) Natural Boron
Ore" by the Noticee are actually a Concentrate of Natural Calcium Borate,
however the Noticee had mis-declared the description as "Ground Colemanite
(8'203 40%) Natural Boron Ore" instead ol "Concentrutes of Natural Calcium
Borate " ot "Concentrates of Boron Ore" and wrongly claimed and availed the
benefit of exemption knowingly and deliberately with intention to evade Customs
Duty from payment of Basic Customs Duty as per Sr.No.113 of Customs
Notification No.1212012-Cus daled 17.03.2012 as amended vide Notification No
2812015-Cus dated 30.04.2015 and Sr.No.130 of Customs Notification No.
5012017 daled 30.06.2017 for period from 06.0'1.2016 to 30.06.20'17 and
01.O7.2017 lo 26.1'1.2020 respectively by declaring Ground Colemanite, B2O3
40% as Boron Ore as the exemption was available only to Boron Ore, and
thereby evaded Customs Duty amounting to Rs.1,00,42,433/-. The fact that
Ground Colemanite B2O3 40% imported by them were in fact 'Concentrate of
Boron Ore'was clearly evident from:
(i) the process and literature discussed by Etimaden on their website in
respect of Ground Colemanite wherein they have clearly stated that after
mining from open query, enrichment in concenlrator plant was done and
content of B2O3 was enhanced from 27o/o-32o/o lo make it usable and after
(ii)
(iiD

(iv)

(v)

(vi)

passing through crushing and grinding processes, it was packed and sold
in Powder form.
the definitions of the words 'Ore' and 'Ore concentrate', which
distinguishes'Ore' from'Ore concentrate',
the deflnition of 'Concentration of Ore' as obtained from askiitians.com
which clearly states that the process of removal of the gangue from the
Ore is technically known as 'concentration' and the resultant product is a
'concentrate'. The Noticee have not disputed the fact that gangue has
been removed from the Ore which they have imported.
the test results of the samples of M/s. Raj Borax Pvt.Ltd. received from
CRCL, Vadodara and CRCL, New Delhi and of M/s.lndo Borax received
from CRCL, Vadodara.
from the statement of Shri Pradipkumar P.Patel, Director of the Noticee
stating that the product which they imported was directly used in the
ceramic industry without any further processing as discussed in the
foregoing paras.
the subject product is a refined boron concentrate which is ready to use in
the process of manufacture in speciflc industries.

Further, the Noticee had hidden certain material facts from the Department which
came to light when DRI booked a case against lM/s. lndo Borax and Chemicals
Itd., Mumbai who imported 'Ulexite Concentrated Granular' (supplied by M/s
Etimaden, Turkey through same trader M/s Asian Agro Chemicals Corporation,
UAE) declaring ii as 'Ulexite Boron ore'. cHA of Nil/s lndo Borax and Chemicals
Ltd vide letter iated 03.07.2020 submitted copies of import documents of M/s lndo
Borax which included the test report of 'ULEXITE' supplied by lv!/s Etimaden,
Turkey showing the description of the goods supplied as "Ulexite,. Concenrated,
Granular, ln gu]x:-1ZSmm". Similar test reports in respect of goods imported by
M/s. Quantas mayilso have been supplied by M/s. Etimaden, Turkey However'
no such test l."port of th" producer M/s Etimaden had been disclosed by M/s
through e-sanchit portal/Customs D-epartment'
Quantas in present
fnur"tor", the Noticee despite knowing that lhe goods declared as'Boron Ore'
import"o 6v them were in iact'ore Concentrate', wrongly claimed and availed
if,J.r"rption benefit of the above mentioned Notifications which was available
o"ly to SJan Ore. By the aforesaid acts of willful mis statement and suppression
and other
i""i", r"ri" Quantas had short-paid the applicable Customs Duty
mis-statement
willful
"i
aiti"J Jutl""ltar"" by way of deliberate mis-representation,
to
anJ suppr.s"ion of t""ts in order to evade the differential Duty leading
goods
revenue'loss to the Governmenl exchequer. Also, the subject imported
has
willfully
was cLssifiaore under tariff item No. 25280030 whereas the importer
very
mii-ctassifiea the same under tariff item no. 25280090' lt was therefore
of
the
aware
not
,r"f','lppri""t that it was not the case where Noticee was

case
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nature and appropriate classification of goods. However, the Noticee had willfully
mis-declared the description to evade payment of due Custom Duty and also
mis-classified the goods to evade payment of due Customs Duty by self,
assessing the same under CTH 28250090 claiming the benefit of Customs
Notification No.1212O12 dated '17.03.2012(Sr. No.'1 13) and No.50/2017 dated
30.06.2017 (Serial No. 130), paying NIL BCD, as the said goods appeared to be
'Concentrates of Boron Ore' instead of' Natural Boron Ore'. This is therefore, not
an issue of law as contented by the Noticee but willful mis-statement on their
part. Hence, I find that the provisions of Section 28(4) of Customs Act, 1962 for
invoking extended period to demand the evaded Duty was clearly attracted in this
case. The differential duties on imports are liable to be demanded and recovered
from them under Section 28(4) of Customs Act, '1962 along with applicable
interest under Section 28AA of Customs Act, 1962. Hence, none of the
judgements relied upon by the Noticee are applicable in the instant case.
(9) The Noticee has further contended that the contention in the Show Cause Notice
that the goods were liable to confiscation on the ground that they had allegedly
mis-classified the same and/or allegedly claimed wrong exemption, was totally
unsustainable in law. The goods had been correctly described in the Bills of Entry
and there was no mis-declaration as regards the description, value or other
particulars of the goods. As submitted herein above the mere claiming of an
allegedly incorrect classification or Notification does not attract the provisions of
Section 1 '1 1(m) of the Customs Act '1962. Section 1 1 1 (m) was attracted only
where the goods do not correspond to any particular mentioned in the Bill of
Entry and claiming of a particular classification or Exemption Notification was not
a statement of any particular of the goods. The submissions made earlier are
reiterated and also the reliance on judgments referred to above are reiterated.

ln this regard, I find that Section 1 1 1(m) of the Customs Act covers 'any goods
which does not correspond in respect of value or in any other particular with the
entry made under this Act. Here, I find that the goods imported by the Noticee i.e.
'Concentrates of Natural Calcium Borate" or'Concentrates of Boron Ore'does
not correspond to the entries of Sr.No.'113 of Notification No.'1212012-Cus dated
17.03.2012 and Sr.No.130 of Notification No.50/2017-Cus dated 30.06.20.17
which is only available to 'Boron Ores'. Further, this is not a mere claiming of an
allegedly incorrect classification or Notification but willful mis-statement on the
part of the Noticee, knowing fully well that the goods that they imported was not
eligible for the exemption from Basic Customs Duty under the aforementioned
entries of the relevant Notifications. ln view of the above facts, the goods
imported by the Noticee are liable for confiscation as per the provisions of
Section 1 1 'l (m) of the Customs Act, 1962.
(10)The Noticee has further submitted that since as explained above there had been
no collusion, wilful mis-statement, suppression of facts or false declaration, no
penalty can be imposed under Section 1144 and Section 114AA of the Customs

Act 1962. Further, since as explained above, the goods were not liable to

confiscalion under Section 111(m) of the Customs Act j962, no penalty could be
imposed under Section 112 (a) and (b) or Section 117 of the Customs Act 1962.
It was settled law as laid down in the following judgments that claiming of a
particular classification or Notification with which the D;partment does not
agree
does not justiry imposition of penalty:
C. Natwa at & Co Vs CC-2U2-flOL-2171_CESTAT-MUM
S. Rajiv & Co- VS CC - 2014 (302) ELT 412
Kores (tndia) Ltd. 2019(i)TMt 922.

Accojdingly, no penalty was liable to be imposed on them or their Director,
Pradipkumar P. Patel.

ln this regard, I find that wilful mis-statement and suppression of facts on the part
of the Noticee have already been discussed in deiail in the foregoing paras.
However,.l partly agree with the Noticee to the extent that: (i) pe;lties under
Section 112(a) and (b) as welt as Section 114AA of the Customs Act, 1962 are
not imposable on the Noticee and (ii) penalty under Section 114AA is not
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imposabre on Shri pradiokumar p.pater,
Director of the Noticee and the reasons
for the same have already been discusseJ
i" tn.'f"i.g"ing paras.
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ln view of discussions and findings paras
in
supra, I pass the following order:

-:ORDER:-

I

reject the crassification of tariff item 252g00g0
decrared as ,,Ground
-^p".t"O
Colema_nite (B,2C.3 4O%) _Natural Boron
Or"
by M/s.

(i)

euantas
Glass & Ceramics pvt.Lta., eharu"h ,rJ'Sir"r'T"
the
Bi,s
of
Entries,
as
mentioned in Annexures A.1, A_2, A_3,
A;, 1_; &'.a_6 to the Show Cause

Notice and hord that the subject goods
be
under tariff item
No. 25280030 of the First Scr,""Art"1oir,"
"orr""iry}r""ified
C;.i;;,
Tariff
Act,
1975(51 of
1975) as "Naturat Catcium Borate and

"on"unIJtJ'in"r"or,,;

(ii)

disallow the benefit of the exemption of
Basic Customs Duty (BCD) under (i)
Notification No.12t2012-Cus dated 17.03.r01;,1!li,uno.o
No. 113) (ti,
30.06.2012)
(ii) Notification ruo.sotioii;; dated (Sr.
_and
30.06.2017, as
amended (Sr.No.i3O) rc1..07.2017 onwards; io
fW=.
euantas
Glass &
Ceramics pvt.Ltd., Bharuch;

(iii)

I

confirm the demand of Differential Customs
Duty amounting to Rs.
1'.0.0,42,4331- (Rupees one crore rortv
i*o-ir,ouJano Four Hundred and
Thirty Three only) as detaited nnnexuies n_iliz,
A_3, A_4, A-s & 4_6
-in
and consolidated in Annexure-A7
to the show iause Notice, reviabre on
Boron Ore Concentrate imported by M/s. Ournirs
Pvt.Ltd., Bharuch declaring as Natural Aoron Oi" Glass & Ceramics
issued under Section
2!(+) of the customs Act, 1062 under the prori.i*.
of section 2B(8) of the
Customs Act, 1g62 and order to recover the same.

(iv)

I hold the goods having assessable vatue of Rs.

I

18,21,07 ,770/_ (Eighteen
Crores Twenty One Lakhs Seven Thousana Seven HunaieO
;rd $;;;i;
only) imported by M/s. Quantas Glass & Ceramics pvt.Ltd.,
Straructr Ui
yrgn-Sly claiming as Boron Ore as detailed in Annexures A_1 A_2, A_3,
A,4,
,
A-5 & A-6 and consoridated in Annexure-A7 to the show
cause Notice riabre
to confiscation under section 1 1 1(m) of the customs Act, 1 962
impos"
redemption fine of Rs. 1,g2,11,000/- (Rupees One Crores,"no
Eighty Two"
Lakhs, Eleven Thousand onry), in lieu or confiscation in terms 6f Section
125(1 ) of the Customs Act, 1962;

(v)

I order recovery of lnterest at the appropriate rate from M/s.
Glass
& Ceramics Pvt.Ltd., Bharuch, under Section 2gAA ofeuantas
the Customs
Act, 1962;

(vl)

I

a penalty of Rs.

1,00,42,433/- (Rupees One Crore Forty Two
Thousand Four Hundred and rhirty Three dnry) on M/s. euantas Grass
& Ceramics Pvt.Ltd., Bharuch under Section 1 14A of the Customs
Act,1 962. However, in view of the first and second proviso to Section 114A of
the customs Act, 1962, if the amount of customs Duty confirmed and interest
thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty shall be twenty five percent of the
_impose

Duty, subject to the condition that the amount of such reduced penalty is also
paid within the said period of thirty days;

(vii)

I refrain from imposing any penalty on M/s. euantas Glass & Ceramics
Pvt.Ltd., Bharuch under Section 112(a) & (b) of the Customs Act,1962.

(viii)

I refrain from imposing any penalty on M/s. Quantas Glass & Ceramics

Pvt.Ltd., Bharuch under Section 1 14AA of the Customs Act, 1962.
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(ix)

Four lakhs only) on
impose a penalty of Rs'4,00,000/'(Rupees
eil"""n under Section 117 of the
Quantas Glass & c"'"tii"'p'iiia''
M/s'

I

Customs Act,'1 962
(x)

(xi)

& Ceramics Pvt' Ltd''
I vacate the protest lodged by M/s' Quantas 9!"::
(Rupees Thirteen Lakhs
Bharuch and customs o,ii tiiJs']6'9a?1.
Forty Nine onlv) paid under protest
Sixteen Thousand eight H-;iAieA ana
stanis appropriated and adjusted
towards their differenti'r o'iV ri'nliitv
,gri.tt the above confirmed Duty liabilities'
Ten. Lakhs Four Thousand
I impose a penalty of Rs 10,04,433/- (Ru.pees Shri Pradipkumar P'Patel'
on
ana rnirti'iii""
Four Hundred
Director of M/s. Quantal

C'et"mics Pvt'Ltd" Bharuch under
ii;;; &"iirvi
view of the proviso

1962 Horruever' in
Section 112(a)(ii) of tne Customs Act'
1962' if the amount of Customs Duty
to Section 112(a)(ii) ot tn" buttom" Act'
priJ within a period of thirty days from the
confirmed and interest tn"r"o"
penalty shall be twenty five
date of the communication of ttris Oraer' the
percent of the penalty so determined;

l.

(xii)

Pradipkumar P'Patel' Director
lrefrain from imposing any'dpenalty on Shri
ceramics pvt.Ltd., Bharuch under Section
of M/s. Quantas cras"
'1

I

(xiii)

14AA of the Customs Act, 1962'

impose

a

penalty

of

Rs.4,00,000/-(Rupee^s
'M/s' Four lakhs only)

on

Shri

Quantas Glass & ceramics
p.patet, oii"ltoi of
;;#;kGi
'P;iiiJ.;'Bh"tuch
117 of the Customs Act' 1962'
under Section

(Lalit Prasad) t t4 /a
Commissioner

DIN- 2021 127 1 MN000000Dl 86
By Speed Post /Hand Delivery/E-mail
F. No. :Vl I U1 O-08/Pr.Commr./O &N2020-21

Dale:11.12.2021

.

To,
1

2

M/s Quantas Glass & Ceramic Pvt. Ltd.,
Survey no. 49711 ,39611Vill.-Achool, Amod, Bharuch
(Registered office at 405, Shantimall, opp. Navrang Tower, satadhar charRasta,
Nr.Modi Petrol Pump, Ghatlodia, Ahmedabad-380054)
Shri Pradipkumar P. Patel
Director of M/s Quantas Glass & Ceramic Pvt Ltd.
Survey no. 49711 ,39611Vill.-Achool, Amod, Bharuch

Copy to:(i)
(ii)
(iii)
(iv)
(v)

(vi)

The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Deputy Commissioner of Customs, Customs House Hazira, Surat.
The Deputy Commissioner of Customs, SllB, Surat.
The Superintendent, System, Customs, HQ (in pDF format) for uploading the order on
the website of Ahmedabad Customs Commissionerate.
Guard File
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