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Any person deeming himself aggrieved by this Order may appeal against this Order to the
Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench within three
months from the date of its communication. The appeal must be addressed to the Assistant
Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor, Bahumali
Bhavan. Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad - 380004
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The Appeal should be filed in Form No. C.A.3. lt shall be signed by the persons specified in
sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. lt shall be filed in quadruplicate
and shall be accompanied by an equal number of copies of the order appealed against (one
of which at least shall be certified copy). All supporting documents of the appeal should be
forwarded in quadruplicate.
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4. The Appeal including the statement of facts and the grounds of appeal shall be filed in
quadruplicate and shall be accompanied by an equal number of coples of the order
appealed against (one of which at least shall be a certified copy.)
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The form of appeal shall be in English or Hindi and should be set forth concisely and under
distinct heads of the grounds of appeals without any argument or narrative and such
grounds should be numbered consecutively.
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The prescribed fee under the provisions of Section 129A of the Customs Act, 1 962 shall be
paid through a crossed demand draft, in favour of the Assistant Registrar of the Bench of the
Tribunal, of a branch of any Nationalized Bank located at the place where the Bench is
situated and the demand draft shall be attached to the form of appeal.
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An appeal against this order shall lie before the Tribunal on payment of 7.5o/o ol the duty
demanded where duty or duty and penalty are in dispute, or penalty. where penalty alone is
in dispute".
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The copy of this order attached therein should bear an appropriate court fee stamp as
prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice Nos. (1) Vlllll0-12lPr.Commr/O&A/2O19 dated 19.06.2020 issued by
the Principal Commissioner, Customs, Ahmedabad and (2) SCN/01lCH-Dahejl202l-22 daled
23.8.2021 to M/s. Gail (lndia) Ltd. located at 16, Bhikaiji Cama Place, New Delhi-1 10 066.
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M/s Gail (lndia) Limited situated at Gail Bhawan, 16 Bhikaiji Cama Place, New
Delhi 110066, lndia (hereinafter referred to as the 'Noticee'), holding IEC code
0597039461 , have been importing LNG, falling under CTH No. 271 1 1 100 of the CETA,
1985 by availing Customs Duty exemption under Notification No. 1212012-Cus dated
17.3.2012 as amended by Notification No. 31/201S-Cus dated 07.05.20'15 and
Notification No.5212017-Cus dated 30.06.2017, at Dahej Port for supply to gas based
power plants.

2.

The relevant portion of Notification No. 31i201S-Cus dated 07.05.20'15 and
Notification No. 5212017-Cus dated 30.06.2017 are reproduced herein below for

refe re n ce:

21

NOTIFICATION NO. 31/2015-CUS dated 0710512015
G.S. R. (E).-ln exercise of the powers conferred by sub-section (1) of section 25
of the Customs Act, 1962 (52 ot 1962), the Central Government being satisfied
that it is necessary in the public interest so to do, hereby makes the following
further amendments in the notification of the Govemment of lndia in the Ministry
of Finance (Department of Revenue) No. 1 2201 2-Cusfoms, dated the 17th
March,2012, published in the Gazette of lndia, Extraordinary, ParI ll, Section 3,
Sub-secflon (i) vide number G.S.R.785 (E), dated the 17th March, 2012, namely:ln the said notification,in the Table, after serial number 139A and the entries relating thereto, the
following seial number and the enties shall be inserted, namely :-

(a)

S. No

Chapter or
Heading
or Subheading or
tariff item

Description of goods

(1)

(2)

(3)

1398

Standard Additional
rate
duty rate

(4)

Liquefied natural gas (LNG) and
natural gas (NG) when imported
by GAIL for supply to a generating
company as defined in clause (28)
of section 2 of the Electricity Act,
2003 (36 of 2003) to supply
electrical energy or to engage in
the busness of supplying
2711 1100, electrical energy, for generation of
2711 21 00 electrical energy : Provided that

the

exemption shall

not

(5)

Condition
No.

(6)

102

be

available if such liquefied natural
gas (LNG) and natural gas (NG),
is used for generation of electrical
energy by captive generating plant
as defined in clause (8) of section
2 of the Electricity Act, 2003 (36 of
2003).

(b)

after the Table, in the proviso, after clause (bc), the following clause shall
be inserted, namely:"(ca) the goods specified against seial number 1398 of the said Table on
or after the 1st day of April 2017; " ;
(c) in the ANNEXURE, after condition number 101 and the enties relating
thereto, the following shall be inserted, namely:"102 tf,(i) the importer fumishes a self-declaration at the time of import to
fhe Assislant Commissioner of Customs or Deputy Commissioner ot
3
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Customs, as tf,e case may be, indicating the quantity of LNG being
imported for supply as Regaslfied Liquefied natural gas (RLNG) to
generating companies as defined in clause (28) of section 2 ol
Electricity Act 2003;

(ii) the impofter produces the invoice for sale of RLNG to the
generating companies before the Assisfant Commissioner ol
Cusloms or Deputy Commissioner of Customs, as fhe case may be,
within a peiod of three months from the date of import, or such
extended period not exceeding a further period of six months as the
Commissioner of Customs may allow;

(iii) the impofter also produces utilisation certificates from

the

generating companies to the effect that the RLNG has been utilised
for generating and supplying electrical energy by the said generating
companies before the Assrsfanf Commissioner of Customs or Deputy
Commissioner of Customs, as fhe case may be, and such utilisation
certificates shall be produced within a period of three months from
the date of imporl, or such extended period not exceeding a fufther
period of six months as the Commissioner of Customs may allow;

(iv) GAIL fumishes a corporate guarantee backed by it's Board
resolution, of an amount equal to the difference between the
Cusfoms duty leviable on such goods but for the exemption
contained therein and the duty levied at the time of import, to the
Assrstanf Commissioner of Customs or Deputy Commissioner ot
Cusfoms, as fhe case may be;

(v) the impofter fumishes an undeftaking to pay, on demand, in the
event of his failure to comply with any of the aforesaid conditions, an
amount equal to the difference between the Customs duty leviable on
such goods but for the exemption contained therein and the duty
levied at the time of impoft, along with the applicable interest
thereon;
(vi) the importer furnishes the invoices and utilisation ceftificates for a
in self-declaration
(i)
under
then
the
impofter
shall
be
allowed to adjust
furnished
above,
the duty paid on such additional quantity in the subsequent impofts
for which duty is othentise payable.".

quantity greater than the quantity indicated

22

NOTIFICATION NO. 52/2017-CUS dated 3010612017
G.S.R. fE).- ln exercise of the powers confened by sub-section (1) of section 25
of the Customs Act, 1962 (52 of 1962), the Central Government, on being
satlsfied that it is necessary in the public interest so to do, hereby exempts the
goods of the desciption specified in column (3) of the Table below and falling
within the Chapter, heading, subheading or taiff item of the First Schedule to the
Customs Tariff Act, 1975 (51 of 1975) as are specified in the,corresponding entry
in column (2) of the said Table, when imported into lndia,-

(a)

from so much of the duty of customs leviable thereon under the said First
Schedule as is rn excess of the amount calculated at the standard rate specified
in the corresponding entry in column (4) of the said Table; and

(b) from so much of the additional duty leviable thereon under sub-section (1) of
secllon 3 of the said Cusloms Taiff Act as ls rn excess of the additional duty rate
specified in the conesponding entry in column (5) of the said Table, subject to
any of the conditions, specified in the Annexure to this notification, the condition
4
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number of which is mentioned in the corresponding entry in column (6) of the
said Table:
TABLE
Standard Additional )Condition
Rate duty
No.

Description of goods

Sl.No. Chapter or
heading or
subheading or
tariff item
(2)

(1)

Rate

(s)

(4)

(5)

l

10

2711
00,

21 00

Liquefied natural gas (LNG) and Nil
2711: natural gas when imported by an
11,

impofter

for supply to

a

a

generating company as defined in
clause(29) 0f section 2 of the
Electricity Act, 2003 (36 of 2003)
to supply electrical energy or to
engage
the busrness ol
supplying electrical energy, for
generation of electrical energy :

in

Provided that the exemption shall
not be available if such liquefied
natural gas (LNG) and natural gas
(NG), is used for generation ol
electrical energy by captive
generating plant as defined in
clause 8 of section 2 of the
Electricity Act, 2003 (36 of 2003)
Condition No. 3 of 52/2017-Cus dated 30.06.2017:(a) The importer fumishes secuity by way of bank guarantee of an amount
equal to the difference between the duty leviable on such goods but for
the exemption contained therein and the duty levied at the time of imporT,
to the Deputy Commissioner or the Assistant Commissioner of Customs,
as fhe case may be;
(b) The importer produces a ceftificate from the jurisdictional Deputy
Commissioner or the Assista nt Commissioner of Central Excise, as the
case may be, of the generating company within a peiod of twelve months
from the date of impoft, or such extended period not exceeding a further
peiod of six months as the Commissioner of Cusfoms may allow, to the
effect that the said Liquefied natural gas (LNG) and natural gas (NG) so
imported and supplied has been utilised for generating and supplying
electrical energy by the said generating company;
(c) The importer fumishes an underiaking to pay, on demand, in the event of
his failure to comply with any of the aforesaid conditions, an amount equal
to the difference between the duty leviable on such goods but for the
exemption contained therein and fhe duty levied at the time of import,
along with the applicable interest thereon

2.3

The Noticee executed an undertaking to the effect that in event of failure to
comply with the conditions specified in the Notification No. 31/2015-Cus dated
07.05.2015 and Notification No. 5212017-Cus dated 30.06.2017 as amended from time
to time, they would pay on demand the amount of duty exemption claimed with
applicable interest thereon.

5
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2.4

Whereas during the course of Audit, CRA observed that:

(a)

The Noticee imported LNG under Sr. No. 1398 of Customs Notification

(b)

They followed a practice of submitting sale invoice and

(c)
(d)
(e)
(0

31/201 S-Customs dated 07.05.201 5.

utilization

certificate on completion of the period of three month from the month of
import.
There was difference between quantity imported as shown in the Bill of
Entry and quantity received by the importer and the reason for difference
was not forthcoming from the records. Revenue foregone on the said
differential quantity was calculated by CRA as Rs. 2,03,57,4561
Utilization Certificate submitted was also short of actual quantity sold. Rs.
1'1 ,93,29,989/- was revenue involved on such quantity of LNG for which
utilization certificate was pending.
There was no evidence of any sale of LNG admeasuring 68,21,849
MMBTU, valued at Rs. 2,86,05,99,588/-, involving duty forgone to the tune
of Rs. 14,73,20,8881
The Noticee claimed transit loss of 0.66% of LNG actually received.
However, provision under which such loss had been claimed was not on
record. The revenue forgone on such transit loss is Rs.41 ,07,1451-

2.5

Thus, on basis of audit para raised by CRA, the issue was taken up with the
Noticee vide letters dated 27.11.2017, dated 12.12.2017, dated 04.02.2019 & dated
11.02.2019. The Noticee vide letters dated 15.02.2018, 13.04,2018 and 05.03.20'19

interali a submitted that:

a. They were importing LNG under'Power

b.

c.

d.

e.

2.6
i)

Pooling Scheme' of Govt. of lndia for
supply to stranded gas based power plants as per OM No. 41212015 -Th-1 dated
27.03.2015 of the Ministry of Power, Govt. of lndia. The said scheme started
from June,2015 and ended on 31.3.2017.
They had supplied RLNG to various notified power generating companies till
31 .3.2017. Such RLNG supplies were made on continuous basis and invoices
were generated on fortnightly basis in terms of respective contracts with power
generating companies. The power generating companies provided utilisation
certificates on fortnightly basisi monthly basis.
They had provided Corporate Guarantees, undertakings, etc. to Customs
Department at the time of filing provisional Bills of Entry before the arrival of the
cargo and subsequently also provided the invoices and utilisation certificates on
receipt of the same from concerned authorities / companies within the time
period provided in the Notification.
They were raising invoices to power plants on fortnightly basis in terms of
respective contracts. Since RLNG was in commingled form and was under a
continuous flow in pipeline, the volumes under the utilisation certificates could not
be specific to any Bills of Entry and therefore, the reconciliation of volumes
discharged under cargo vis-d-vis its utilisation was done by them on month to
month basis. Any excess / shortage in volumes mentioned in the utlization
certificate was carried forward to next month in order to ensure uninterrupted
supplies to power generating companies. The total volume at the end of the
supplies was reconciled.
After the end of 'Power Pooling Scheme' on 31 .3.2017, they vide letter dated
23.5.2017 provided the volume reconciliation sheet for the period from June,
2015 to 31.3.2017.
Scrutiny of the documents submitted by the Noticee revealed that

The invoices issued by the Noticee to the power generating companies did not
contain any reference of Bill of Entry, thereby preventing the Customs official to
establish the co-relation between goods imported and their utilisation. ln absence
of such vital information on the invoices, it became difficult to ascertain whether
the Noticee was issuing invoices for sale of RLNG to the generating companies
6
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within a period of three months/twelve months from the date of import. Scanned
copy of one such invoice is reproduced below for reference:
ORIOINA!]DUPLICIIE/TRIP!IC^IE'TN''TDru'UCAIE

GAIL(lndlalLtd.

N.lw.* Hqr.M.nl!h.

Ctd6,Otd p.a,. noai vraoOari,rcr.O26$23!O8!6 w€o.[.: $r/w golbnllnr .om
RETAILINVOICE

1

-TORREMI

ENERGY

06001000s9

1

IID.

2'1100x7712

HOT,,SE OFF ASHRAM ROAD.NR OI

r$09.2015

72114.ooCvMBG

IIN

NO/PAN

Nd

/ MCCI8570B

24073302506

l5-09,2015

1,079 988 2300

Pnc6 (oraion

s.5500

dlroctomocr

obld RLNO al DahslTPL

lPrcducl

547.2000 MMBTU (G)
2.82 MMBTU (G)

590,S63,465.06
30,r5561.10

59{0,a026.@
10799a6.23

97550.,53
272156.53
15

sM3

243a1619.06

RUPEES FrFTy-NtN€ cRoRE

roRry ulc

rotrnteil

rHousaNo rwENIv"stx oNLy

3

a
FOR GAIL (NOIA) IIMITEO

ltN

ANKURta.elws^

2a190101732

cs r24690101732
:G2lC.LrU,NACt ptea,Ssk.t,No D.th
:LTU/OEUOI6

lnhi@ Gene,.ltn

Oaier t7-O9ZO15

JA|N ffie'p'
Astho.i3ed St9n.rory

cl|tL.02oo5L!oa4ooloii,,c
AXKUFUA1Na6arL.co.rN

orl2.t.5gt.ooot3.g

ii)

The power companies submitted utilization certificates in different formats which
did not contain any reference to the corresponding Bill of Entry or the invoices,
thereby making it impossible to ascertain whether the Utilisation Certificates had
been produced within period of three months/twelve months from the date of
import or othemise. Scanned copy of one such Certificate reproduced below for
reference:
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@

r

lorrenl.

DGEN

TEUOGEN/GAUT$16rc51
D6t6:21.09.2015

.-gl0

RLNG Procummeni..d

UIIraflon Conlicat€

TO WHOiII SO EVER TT MAY CONCERN

Thl! I3 lo con[y lhat l2OO W DGE
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lt.g!

CCpp oa Torr.nt Emrgy Umtr.d

been award6d cBtD RLNG by c6t, *hich Is used tor prowtnq
Incroh€^lal A.dddly 10 rhe Toftnr pow.r Ulntr.d Dlstdbu{on Ltcarc..! _
Ahm.dib.d a Surlr (TPL,O). The eBlO RLNG purchased fom cAtL (lndt.)

n. ;BrO RLNG SALES AGREEMETTT (gRSA, dared 27i May, 2016
has b66n u0[!ed tor g.nel.ltm ard flrpplyng dedical enarqy to ator6a;d
OISCOM (TPL-O) s! oertt6 b€towdErait3:
Llmitsd unaer

Nah6

orsrarior

lrzoo
1'to

lW oceN la"g"

""r"-

156 S€ptemb€r, 2015

DISCOM lo
Llcens€€s

-

Ahmedab€d & Sur6t

15,56,45_250KWh

otscoM

10,79,988_23 MMBTU

. c6t rr.n.p.n d 0lrou9h ]EL.!
!6dlcar.d gat ptp.tim,t6n pl,L b DGEN Meg. CCpp

Torr.nt En.rsy Llmll.d.

W ./J
Dk.otor a

CEO

tOiR!NT

ENERGY LIMt-IED

r,r..-r-diqd*i}.(H
cia. tr.oin,lcrr$l,rci.lara

.zi0\w'.*.

{r/Y-"}+
11,'..N

-/-+

2.7

As a result, it was not possible to reconcile the two vital conditions specified in
Para102 (iii), Sr. No. 1398 of Notification No. 31/201S-Customs dated 07.05.2015 and
Para 3(b), Sr. No. 10 of Notification No.5212017-Cus dated 30.06.2017.

2.7

i fhe quantity mentioned in the import column of the data sheet submitted by the

importer did not tally with the respective Bills of Entry or the utilization certificate.

2.8

ln view of above, and considering the fact that the Noticee had not produced any
documentary evidence that they have taken any permission for extension of time period
from the competent authority of Customs for submission of invoices as well as utilization
certificate to the AssistanU Deputy Commissioner of Customs, it appeared that the
importer failed to fulfill the conditions as laid down in Notification No. 31/2015-Customs
dated 07.05.2015 and Notification No. 5212017-Cus dated 30.06.2017.

2.9

lt was also evident from the documents that LNG was imported in liquid form and
supplied to the power generation units in gaseous form. The quantum of imported LNG
received by the Noticee was higher than that supplied by them to the power generation
company. Thus, there was certain quantity of imported LNG which was being used by
the Noticee during the process of conversion of LNG from Liquid form to gaseous form.
The exemption from payment of duty was available for the quantity of LNG sold to
power generating company and not for the quantity used by the Noticee for the process
of gasification of liquid LNG. lt appears that the Noticee, by not paying duty on such
LNG, has evaded payment of Customs duty on the imported LNG used in conversion of
LNG liquid to LNG gas.
8
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3. Accordingly, an inquiry was initiated by the Preventive Section, Customs Division,
Surat and statements of responsible/ authorised persons of the Noticee and M/s
Petronet LNG Limited were recorded
3 1 Statement of Shri Rajesh Jain, DGM (Marketing-lGS) M/s Gail (lndia) Ltd., was
recorded on 12.03.2018 wherein he, inter-alia, stated that:
He was looking after marketing function for the company at their corporate office.
The Noticee had availed exemption from Customs Duty in terms of Sr. No. 139B,
Notification No.1212012-Cus dated 17.03.2012, as amended by Notification No.
31/20'15-Cus dated 07.05.2015 during the period from June-2015 to March 2017,
on LNG imported by M/s GAIL (lndia) Ltd., for supplying RLNG to power
generating companies.
lnvoices were generated on fortnightly basis, in terms of respective contract with
power generating companies, since LNG was supplied to power generating
companies on continuous basis. The power generating companies had provided
utilization certificates on fortnightly/monthly basis.
The volumes under these utilization certificates were not specific to any Bill of
Entry due to practical reasons and therefore, reconciliation of volumes had been
done by the Noticee on monthly basis. Therefore, it was not possible to provide
Bill of Entry wise utilisation Certificate.
They had not supplied imported LNG, on which Customs Duty exemption was
availed, to companies other than electricity generation companres.
They had a long term re-gasification agreement with M/s HLPL on cargo to cargo
basis. The copy of the said agreements with M/s Petronet LNG and M/s HLPL
would be submitted in a week time.
lmported LNG had to be converted to gaseous form from (RLNG) before
supplying to electricity generation companies. M/s Petronet LNG deducted @
0.66% of imported quantity of LNG as "Allowed loss and Consumption" in terms
of contract between M/s Gail and M/s Petronet LNG as the system used gas
durrng the process of re-gasification. Hence, exemption from payment of
Customs Duty is availed on entire quantity.
As per agreement between GAIL and Petronet LNG Limited, allowed losses
and Consumption as under:
"Allowed Loss and Consumption" means 0.66%o of each LNG Cargo/quantities in
each LNG cargo (calculated in energy terms) delivered by GAIL or on its behalf
to PLL at the Custody Transfer Point that is consumed, utilized, or that may be
lost during the Re-gasification of such LNG; including during handling and /or
processing of such LNG Cargo/LNG quantities with PLL acting as a Reasonable
and prudent Operator and which quantities shall not be taken into account while
determining PLL's supply Deficiency".
The Government of lndia, in Notification No. 31i201S-Cus, exempted imported
LNG for further supply to power generation companies. The said notification did
not specify that the Custom Duty was payable on the quantity of LNG used as
fuel /system during the process of conversion from LNG to RLNG.

3.2

Statement of Shri Madhur Prabhat Kaushik, Deputy Manager, Finance of M/s
Petronet LNG Ltd. was recorded on 15.03.2018 wherein he interalia stated that they
had deducted 0.66% LNG from the imported quantity as per the master Regasification
Agreement dated 26 August 2009 between M/s Petronet LNG Ltd. and M/s. GAIL
(lndia) Ltd., along with amendment dated 07 March 2012.

3.3

Statement of Shri Malay Kumar Bhut, Sr. Manager Technical of M/s Petronet
LNG Ltd. was recorded on 10.4.2018 wherein apart from reiterating the statement of
Shri Madhur Prabhat Kaushik he interalia stated that:
On receipt of LNG, before commencement of unloading of LNG in liquid state (at
-160 C) to LNG tanks via unloading arm and pipe line, opening CTM (Custody
transfer measurement) was taken. After completion of unloading of LNG, LNG
9
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arms were drained and purged. Gas generated in arms and unloading line up to
valves was depressurized by nitrogen to make it gas free. Then closing CTM was
taken. The difference between opening CTM and closing CTM was called as
quantity received in terminal by the Custodian
During the unloading operation, continuous sampling of LNG was done for
calculating density and heating value. Continuous venting of flare (loss) was
done from sampling system durrng sampling time. Composite sample collected
during unloading was analyzed in laboratory to find the density and composition
of LNG, which in turn was used to derive heating value of LNG.
Net LNG received in term of energy (MMBTU) = (operating CTM- Closing CTM) x
Density x Heating value - Return gas supplied to ship in term of MMBTU
Re- gasification Operation: LNG was unloaded and stored in tanks and delivered
via low pressure pump. As LNG was atmospheric Liquid, it boils and same was
fed to re-condenser via compressors and part of it was supplied to ship during
unloading to maintain ship tank pressure. Excess BOG (Boil of Gas), if
generated, over tank pressure was flared to maintain tank pressure. LNG from
tank is fed to re-condenser to liquefy BOG and subsequently condensed LNG
along with LNG from tank was being fed into High pressure pump which
discharged LNG to shell and tube vaporizer (an equipment to convert Liquid LNG
to gaseous state) to convert it into the gas with help of Glycol water. Vaporizer
outlet gas was sent to customer via pipeline through metering station.
The loss of LNG incurred during the entire operation was on account of the
following:
After unloading completion, arm drained and purged will have gaseous LNG,

.

same needs

.
.
r
.
e
.
.

to be vented and cannot be quantified and even not in

percentage too.
During unloading operation, continuous sampling of LNG was being done at
rate of 130n1/he considering 3 sampling unit amount was 11 MMBTU/month.
Continuous flare was ignited to handle safety valve release, pilot gas was
continuously supplied to flare, consumption was about 720 MMBlU/month.
Fugitive losses through valve and flanges leakages. Cannot be quantified.
BOG generated in tank if more than tank operating pressure. It has to flare,
cannot be quantifiedMetering GC venting gas loss from gas chromatography (Gas composition
analysis and manual sampling losses. About 3 MMBTU/month. Manual
sampling losses is about 0.05 MMBTU per month.
Maintenance of equipment like LP.HP and BOG compressor involve
depressurization of equipment, which caused losses of LNG. Cannot be
quantified.
ln process of system exceed to its design pressure then safety valve provided
to control pressure which will be direct loss to atmosphere/flare. Cannot be
quantified.

3.4

Another statement of Shri Malay Kumar Bhut, Sr. Manager Technical of M/s
Petronet LNG Ltd. was recorded on 12 04.2018 wherein he interalia stated that:
Record regarding receipt and supply of LNG was being maintained by them
No record was maintained for loss, except flare and consumption, by them.
Record for flare pilot consumption could be derived but emergency release to
flare could not be quantified.
He had no knowledge how 0.66% quantity of consumption and Loss of LNG was
quantified.
There were some standard losses in plant. As per API statement, BOG loss
through LNG tank remained around 0.05% of total volume of tank. Pipe loss
(Fugitive and venting per kilometre was 0.0012% of handling quantity.
Emission factors as per industrial standard were as under:
Per valves 1.019 scf/hr (0.934 mmbtu/month)
Per pump seal - 4.0 scf/hr (3.14 mmbtu/month)
Per BOG compressor - 4.17 scflhr (3.27 mmbtu/month)
Per Connector - 0.34 scf/hr (0.2664 mmbtu/month)
10
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They had 06 BOG compressors connected to re-gasification plant.

They were handling LNG of about 20 vessels havlng capacity ranging from
135000 m3 to 210000 m3.

3.5

Statement of Shri Samar Bahadur Singh, Sr. Vice President (Plant Head) of
M/s Petronet LNG Ltd. was recorded on 23.04.2Q18 wherein he interalia stated that:
Being the planlhead, he was responsible for safety, security and continuity of
operation of Dahej LNG Terminal;

He had perused the statement of Shri Malay Kumar Bhut recorded on

10.04.2018 & 12.04.2018 and concurred with the same.
Once the ship is berthed and their shipping department gives clearance, the
operation department prepares unloading arms for connecting with ship flanges
by removing all moistures before charging LNG into it. Arms were cooled upto
-1000 C before unloading of LNG begins. Thereafter, LNG is received in
Cryogenic storage tanks through pipelines. LNG from tanks are pumped by in
tank pumps to high pressure pumps and then fed to vaporizers. ln vaporizers
LNG at -160 degrees centigrade is converted into gaseous phase and heated up
to positive 5 degree centigrade. After metering it is supplied to various
Customers.

He had gone through the statements of Shri Malay Kumar Bhut, Manager
Technical ofM/s Petronet LNG Ltd., Dahej, Bharuch recorded on 10.04.2018 &
12.04.2018 under section 108 of Customs Act, 1962 and put his dated signature
in token of having read, understood and agreement to the same.

He also perused Re-gasification Agreement dated 06th day of September 2012
made between M/s Petronet LNG Limited and M/s GAIL (lndia) Ltd and put his
dated signature in token of having read, understand and agreed with the same;
The allowed loss of 0.667o of each LNG cargo was in terms of commercial
agreement between M/s Petronet LNG Limited and M/s Gail, Grid power was
their main source of power. They have five gas turbine of 7.5 ISO rating as back
up. Normally one turbine was kept running by RLNG. ln case of power failure
more GAS turbine were used by RLNG. ln winter, for few days submerged
combustion vaporizer was used to maintain 100% capacity utilization, for which
RLNG was used. Loss of LNG during re-gasification was negligible which had
already been explained by Shri Malay Kumar Bhut in his statements dated
10.04.2018 & 12.04.2018:
He was not aware of the specific limits. However, in case of major accidents they
intimated the same to such pollution authorities;
They did not have any mechanism to quantity or ascertain the consumed, utilized
/ lost quantity of LNG during re-gasification so they cannot produce any
documentary evidence. Also, 0.66% deduction of LNG from imported cargo was
a negotiable commercial contract between M/s. Petronet LNG Limited and M/s.
Gail (lndia) Limited.

3.6

Statement

of Shri Pankaj Wadhwa, Sr. Vice

President (Marketing) and

authorised person of M/s Petronet LNG Ltd. was recorded on 23.04.2018 wherein he
interalia stated that:

He looked after marketing and other commercial function of the company,
including Dahej plant,
They supplied the requisite RLNG as per negotiated contractual terms against
the imported LNG after deducting 0.66% towards allowed loss and Consumption.
There was no co-relation between 0.66% quantity of consumption, utilization and
loss of the LNG with the actual loss;
Earlier figure of 0.85% was revised downwards to 0.66% based on negotiation on
the contractual terms between the two parties. As of today, all the re-gasification
agreements signed by M/s Petronet LNG Ltd., with various consumers from
Dahej contained this figure at 0.66%;
He was not a technical expert, however he had no reason to disagree with the
statement made by Shri Malay Kumar Bhut, Shri Samar Bahadur Singh;
11
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There was no mechanism to measure the quantity of LNG consumed, utilized
and lost during re-gasification. The said break up cannot be provided as it was
not ascertainable.

4.

From the above statements, it transpires that

a. M/s Petronet

LNG Ltd. was deducting LNG, @ 0.66% of imported LNG in terms
of contract made with the Noticee, as the said quantity was being used by the
system during the process of re-gasification. The Noticee was claiming loss @
0.66% of LNG as per the contractual agreement made between the custodian
and the Noticee even though there was no loss during re-gasification of LNG.
b. The Noticee failed to produce any concrete, reliable and record based evidence
in support of their claim that there was loss of LNG @ 0.66% during gasification.
c. Not a single person in his statement had supported the claim of the Noticee
regarding loss of LNG @ 0.66% during gasification. Shri Samar Bahadur Singh,
Sr. Vice President (Plant Head) of M/s Petronet LNG Ltd. in his statement dated
23.04.2018 admitted that loss of LNG during re-gasification was negligible; that
he was not aware of the specific limits; that they did not have any mechanism to
quantify or ascertain the consumed, utilized and lost quantity of LNG during regasification and therefore, they cannot produce any documentary evidence.
d. Shri Pankaj Wadhwa, Sr. Vice President (Marketing) of M/s Petronet LNG Ltd.
in his statement dated 23.04.2018, also admitted that there was no co-relation
with 0.66% quantity of consumption, utilization and loss of the LNG with the
actual loss; that earlier figure of 0.85% was revised downwards to 0.66% based
on negotiation on the contractual terms between the two parties. Therefore, it
appears that there was no loss of LNG during the process of gasification as the
importer failed to produce any documentary evidence or mechanism to ascertain
the loss quantity during gasification and the loss shown was actually being used
for re-gasification of LNG.
e. The deduction @ 0.66% towards loss of LNG during gasification was being
shown based on contract between the importer and M/s Petronet LNG Ltd. The
importer failed to produce any statutory provision allowing them for such
deduction and availment of duty exemption under Notification No. 31i2015-Cus
dated 07.05.2015 and Notification No. 5212017-Cus dated 30.06.2017 on such
quantity of imported LNG actually used during gasification process and not
supplied to the Power Generating Companies.

4.1

ln view of the above, the Noticee appears to have failed to comply with the
conditions stipulated under Exemption Notification No. 31/2015-Customs dated
07.05.2015 and 5212017-Cus dated 30.06.2017 in as much as:-

a) They failed to produce the utilisation certificates, from the Power

generating

companies to the effect that the RLNG has been utilised for generating and
supplying electrical energy by the said Power generating companies, before the
Assistant Commissioner of Customs or Deputy Commissioner of Customs, as the
case may be, within a period of three months/twelve months from the date of
import, or such extended period not exceeding a further period of six months as
the Principal Commissioner or Commissioner of Customs may allow.
b) They failed to produce any documentary evidence to ascertain the quantity lost
during gasification and any statutory provisions allowing exemption from
Customs Duty claimed on 0.66% of LNG imported during gasification of liquid
LNG before its supply to Power generating companies.

4.2

Scrutiny of the import documents of the Noticee revealed that

a. They had availed the benefit of Customs Duty exemption on the LNG imported
by them for supply to power generating companies, in terms of exemption
Notification Nos. 1212012-Cus dated 17.3.2012 and postGST Notification No.
5212017-Cus dated 30.7.2017 in respect of consignment imported during the
month of May 2015 vide Bill of Entry No. 9372357 daled 27 .5.2015. However, the
12
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goods were issued/ distributed to the various power generating companies in the
month of June 2015

b.

They continued to avail Customs Duty exemption on the LNG imported by them
for supply to power generating companies, in terms of exemption Notification No.
1212012-Cus daled 17.3.2012 and post-GST Notification No. 5212017-Cus dated
30.7.2017 even after the end of 'Power Pooling Scheme' on 31 .3.2017 i.e. during
the period from April 2017 to December 2018

4.2.1 Thus, it appeared that the Noticee were not eligible for exemption from Customs
Duty of Rs. 2,03,37,68,5001 (as detailed in Annexure-'A','B','C'& 'D'to the Show
Cause Notice) under Sr. No. 139B of Notification No.31i201S-Cus dated 07.05.2015
and under Sr. No. 10 of Notification No.5212017-Cus dated 30.06.2017 on the following
quantity of LNG:Sr.No.

Detail

Amount of
duty involved

Annexure

(Rs.)

LNG used for re-gasification before being
suplied to Power Generating Companies

1

claimed as 'Transit Loss'.
do

2.

LNG supplied to Power

a

Generating
Companies but utilisation certificate not
produced within the time limit
do
TOTAL

4

1,31,61,100

35,00,950
1,98,04,91,422

I

Annexure A

Annexure B
Annexure C
I

3,66,1 5,028
2,03,37,68,500

Annexure

D

4.3

Further, it appeared that it was not possible to reconcile the vital conditions
specified in Para 102 (iii), Sr. No. 1398 of Notification No. 31/2015-Cus dated
07 05.2015 and Para 3(b), Sr. No. 10 of Notification No.5212017-Cus dated 30.06.2017
as the invoices issued by the Noticee to the power generating companies towards sale
of RLNG and utilization certificates issued by the power companies towards
consumption of RLNG did not contain any reference to the corresponding Bills of Entry.
Also, the data sheet submitted by the importer was found to be incorrect as the quantity
mentioned in the import column did not tally with the respective Bills of Entry or the
utilization certificate. Therefore, the Noticee was repeatedly requested, vide letters
dated 09 05.2017 ,27.11.2017, 12.12 2017 , 06.04.2018, 04.02.2019 and 11.02.2019,1o
submit Bill of Entry wise details of issuance and utilisation of RLNG, which they failed to
do so This act on part of the Noticee, being wilful and with intent to evade payment of
Duties, make them liable for penal action under Section 1144 of the Customs Act, 1962.

ln view of the above facts, Show Cause Notice F.No. Vlll/10l2llPr.CommrlO&A/2019 dated 19.06.2020 was issued wherein the Noticee were called
upon to show cause as to why:
5.

(i)

lmport duty amounting to Rs. 1,66,62,050/- (as detailed at Annexures - A & B
to the Show Cause Notice), involved on quantity of "LNG" falling under CSH No.
27111100 of the CETA, 1985 not supplied to power generating companies and
claimed as transit loss during gasification of liquid LNG before supply of actual
RLNG to power generating companies, during the period from May 2015 to
December 2018, should not be recovered from them under Section 2B(4) ofthe
Customs Act, 1962.

(ii) lmport duty amounting to Rs. 2,01,71,06,450/- (as detailed at Annexures - C &
D to the Show Cause Notice), involved on "LNG" falling under CSH No.
27111100 of the CETA, 1985 which was supplied to power generation
companies but utilization certificate was not produced within the time limit of
three months and twelve months, during the period from May 2015 to December
13
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2018, should not be recovered from them under Section 28(4) of the Customs
Act, 1962.
(iii) lnterest should not be charged on duty amount demanded at Sr. No. (i) and (ii)
above under Section 28 AA ofthe Customs Act, 1962.

(iv)Penalty should not be imposed on them under Section 114A of the Customs Act,
1962.

6.

The Noticee continued the practice of non-submission of the End

Use

Certificates in respect of transit loss cargo, as claimed by them, @ 0.66% of the total
quantity of LNG imported during the period from September,2019 to August,2020.
Therefore, another Show Cause Notice No. SCN/01/CH-Dahejl2021-22 daled
23.8.2021 was issued by the Assistant Commissioner, Customs House, Dahej wherein
the Noticee were called upon to show cause as to why:

(i)

-

A to the
lmport duty amounting to Rs. 3,01,376/- (as detailed at Annexure
Show Cause Notice dated 23.8.2021), involved on quantity of "LNG" falling under
CSH No. 27111100 of the CETA, 1985 not supplied to power generating
companies and claimed as transit loss during gasification of liquid LNG before
supply of actual RLNG to power generating companies, during the period from
September, 2019 to August, 2020, should not be recovered from them under
Section 2B(4) of the Customs Act, 1962.

(ii) lnterest should not be charged on duty amount demanded at Sr. No. (i) above
under Section 28 AA of the Customs Act, 1962.
(iii) Penalty should not be imposed on them under Section 1144 of the Customs Act,

1962.

(iv)The said imported goods should not be confiscated under Section
Customs Act, 1962

11'1

(o) of the

Defence submissions

7. The Noticee filed their written submissions vide their letter dated 25.8.2020
wherein it was submitted that:
)> The Bills of Entry prior to 19.6.2018, in Annexures A & B to Show Cause Notice

D

)
F

F

dated 19.06.2020, were beyond the period of 2 years and were hit by limitation.
Natural Gas was a fossil fuel comprising of hydrocarbons and process loss during
the processes of liquefaction and re-gasification was inevitable owing to various
factors including evaporation of gas being a hydrocarbon- They submitted a process
sheet of gasification and re-gasification
Technologically it was impossible to convert 100% quantity of liquid gas (LNG) into
gaseous form and accordingly, the agreement dated 6.9.2012 between them and
M/s Petronet LNG Ltd. permitted claim of 'allowed loss and consumption' @ 0.66%
of the imported quantity of LNG.
Exemption from service tax was also extended to the process of re-gasification
under the Power System Development Fund Scheme of the Ministry of Power vide
Notification No. 17i201S-Service Tax and the certification issued by M/s GAIL was
stipulated as a valid certificate for the purpose of fulfilling the conditions of the said
Notification.
The obligation for imporU procurement of LNG from various parts of the wodd for
supply to gas based power plants under the scheme had been entrusted to them by
the Government of lndia as its sovereign function/ duty. Thus, they were imparting
sovereign functlon of importing the LNG and supplying RLNG to power companies
and the conversion loss was a cost to their company for imparting sovereign function
and not any commercial gain, Therefore, the demand was not sustainable in light of
the Hon'ble Gujarat High Court's order dated 18.12.2014 in Tax Appeal No. 50/2014.
l4
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As per clause 5(i) f the said scheme, Customs Duty is waived on imported LNG,
thereby, meaning that the entire quantity of LNG imported by them was exempted.
The point of unloading is the actual point to ascertain the quantum of imported gas
which is to be exempted and not the point of delivery of RLNG to them after regasification.

The only negative list prescribed in the scheme and various Notifications for not
granting waiver of Customs Duty was that portion of LNG which was used for captive
generating power plant. Thus, the exempted LNG imports included the quantity lost
during handling, conversion and transportation.
The same issue had been decided in their favour by Commissioner (Appeals),
Central Tax, Pune ll vide order dated 21 .7.2017.
The issue of exemption from tax over 0.66% of quantity of gas under contractual
agreement has been upheld by CESTAT, New Delhi in Service Tax Appeal Nos.
52946 ol 2016 and 52980 of 2016 in the case of M/s Petronet LNG Ltd.
Their officers had a meeting with the Deputy Commissioner of Customs, Surat to
decide the modalities of exemption, month wise reconciliation. The Department had
acted upon the modalities decided in meeting and had never raised any objection
during the entire 2 year period of the said scheme.
With regard to the entries at Sr. Nos. 26 & 27 of Annexure C, the same were
imported under Notification No. 1212012-Cus as amended and they had submitted
the utilisation certificates within the stipulated time.
They had submitted utilisation certificate with respect to Bill of Entry No. 3639240
with a delay of 4 months and 13 days which was within the condonable period of 6
months.
Mentioning of Bill of Entry number in Tax lnvoices or utilisation certificates was not
required under the scheme for claiming exemption
The scheme itself suggested that upon differences in the self-declaration and the
utilisation certificate, reconciliations could be made. Therefore, it would be futile
exercise to co-relate tax invoices and utilisation certificate of RLNG and Bill of Entry
of LNG.
Condition No. 102 of the relevant Notifications did not obligate them to submit
requisite documents by co-relating with Bills of Entry.
At the end of the execution period of the said scheme on 31.3.2017, they had
submitted the overall reconciliation of month-wise statements of exempted LNG for
the entire 2 year period of the said scheme.
The delay in submission of utilisation certificate cannot be attributed to wilful intent to
evade payment of Duty since they were imparting sovereign function.
ln the case laws of M/s Sidharth Enterprise reported at (2019) SCC online Guj2711,

M/s Vamites Pvt Ltd. reported at 2005 (191) ELT 72, Mls Teva Api lndia Ltd.
reported at (2018) SCC online CESTAT 8554 and M/s Kalinga Commercial
Corporation & Others reported at (2018) SCC online CESTAT 9854, the proposition
of law had been held that bonafide and unrntentional procedural lapses or mistake of
one party would not give right to another party to exploit lt in its favour.
There was no wilful mis-statement or suppression of facts in the case and as such
the extended period of limitation would not be applicable. Reliance was placed on
the case laws of M/s Uniworth Textile Ltd. reported at (2013) I SCC 753, M/s Aban
Loyd Chilly Offshore Ltd. reported at (2006) 6 SCC 482 and M/s Simplex
lnfrastructure Ltd. repo(ed a|2017 (43) GSTR 505 (Cal)
They had correctly claimed the exemption under the relevant Notifications and as
such the question of payment of interest did not arise.
There was no wilful intention to evade payment of Duty and the Department had not
discharged its burden to prove their malafide conduct and as such penalty under
Section 1'14A of the Customs Act was not imposable.

7.1

The Noticee filed additional written submissions daied 10,9.2020 wherein they
submitted that:

); Section 23 of the Customs Act provided for remission of duty if any imported goods
had been lost or destroyed at any time before clearance for home consumption.
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As per Section 13 of the Customs Act, the quantum of pilfered goods which were not
at the hands of the importer, were not to be liable for payment of duty. Reliance was
placed on the case laws of M/s Ferro Alloys Corporation Ltd. reported at 1999
taxmann.com 922 and M/s Ficom Orgnrcs Ltd. reported a|2007 taxmann.com 12'14

Record of Personal Lleadng

8.

Personal hearing in the matter was held in virtual mode on 21 .12.2021 wherein
Shri Akshat Khare, Advocate appeared on behalf of the Noticee and reiterated the
submissions made under their written replies dated 25.8.2020 and 10.9.2020.

Discussion and findinos

9.

I

have carefully gone through both the Show Cause Notices, relevant case

records and the Noticee's contentions both, in written and in person.

10.

Since the issue involved in both the Show Cause Notices is identical, I proceed
to examine the merits of both the following Show Cause Notices together:
(i)

(ii)

Show Cause Notice No. Y lll I 1 0- 1 2 lP r.Commr./O&A,/20 1 9 dated 1 9.6.2020
Show Cause Notice No. SCN/01/CH-Dahe12021-22 dated 23.8.2021

11.

The issues for consideration in the Show Cause Notices before me are as under

a. Whether exemption under Notification

Nos. 31/2015-Cus dated 7.5.2015 and
5212017-Cus dated 30.6.2017 is admissible in respect of the 0.66% of the
LNG actually received which has been claimed as transit loss by the
Noticee.

b. Whether exemption under Notification Nos. 31/2015-Cus dated 7.5.2015 and
5212017 -Cus dated 30.6.2017 is admissible in cases of failure to produce
the utilisation certificates from the Power Generating companies within the
stipulated time frame.

12.

For the purpose of ascertaining whether the exemption under Notification Nos.
3'11201S-Cus dated 7.5.2015 and 5212017-Cus dated 30.62017 is admissible to the
quantity of LNG claimed as transit loss, it would be of vital importance to analyse the
governing exemption notifications. Notification No. 1212012-Cus was amended by virtue
of Notification No. 31i201s-Cus wherein Sr. No. 139B was inserted and the said entry
reads as under:
Liquefied natural gas (LNG) and natural gas (NG) when impofted by GAIL

for supply to a generating company as defined in clause (28) of
section 2 of the Electricity Act, 2003 (36 of 2003) to supply electrical
energy or to engage in the business of supplying electrical energy,
for generation of electrical energy:
Provided that the exemption shall not be available if such liquefied natural
gas (LNG) and natural gas (NG), ls used for generation of electrical
energy by captive generating plant as defined in clause (8) of section 2 of
the Electricity Act, 2003 (36 of 2003).

With effect from

1

.7

.2017, the said exemption was governed by Sr. No.

1

0

of

Notification No. 5212017 -Cus which reads as under:
Liquefied natural gas (LNG) and natural gas when imported by an importer

for supply to a generating company as defined in clause(28) of

secfion 2 of the Electricity Act, 2003 (36 of 2003) to supply electrical
energy or to engage in the business of supplying electrical energy,
for generation of electrical energy:
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Provided that the exemption shall not be available if such liquefied natural
gas (LNG) and natural gas (NG), rs used for generation of electical
energy by captive generating plant as defined in clause 8 of section 2 of
the Electicity Ac[ 2003 (36 of 2003)
The text of both the Notifications is similar except for the class of importer viz. Sr. No.
1398 of Notification No. 1212012-Cus as amended by Notification No. 31l2015-Cus
specified that the import should have been undertaken by GAIL whereas, Sr. No. 3 of
Notification No.5212017-Cus stipulated that the LNG could be imported by any importer.
Apart from this difference, the text of both the Notifications is identical so far as the
purpose for import of LNG is concerned.

12.1 Exemption from payment of Customs Duty to imported LNG has been extended
for a specific purpose as apparent from the language of the concerned Notifications
reproduced above. Analysis of the language employed in both the Notifications
indicates that the exemption is admissible subject to the fulfilment of the following
criteria:

ii)

The LNG should have been supplied to a generating company as defined in
clause (28) of Section 2 of the Electricity Act, 2003;
The generating company should be engaged in the business of supplying

iii)

electrical energy; AND
The LNG should be used for generation of electrical energy

i)

The above amply demonstrates that the specific purpose for granting exemption is that
the LNG should have invariably been used for the generation of electrical energy. The
language employed in both the Notifications makes it expressly clear that the LNG
should be supplied to a generating company and should have been solely used for the
purpose of generating electrical energy by the generating company. The eligibility of the
exemption is required to be examined in light of the said parameters.

12.2 ln the instant case, the imported LNG is first converted to gaseous form by
sub.jecting the same to the process of re-gasification. Such process of re-gasification
was undertaken by M/s Petronet LNG as per the agreement between them and the
Noticee. These facts are evident from the statement daled 12.3.2018 of Shri Rajesh
Jain, DGM (Marketing-lGS) of the Noticee of which the relevant text is reproduced
under:

Quesflon No. 06: What is quantity used as fuel during gasification by M/s
Petronet LNG?
Ans.: M/s Petronet LNG deducts @ 0.66% of the imported quantity of LNG
in terms of contract between M/s GAIL and M/s Petronet LNG as system
used gas duing the process of re-gasification, which has been defined as
"Allowed /oss and Consumption" in the agreement between GAIL &
Petronet LNG Limited.
Question No. 07: Please refer to your answer above, it appears that you
have not supplied the quantity of imported LNG @ 0.66% to an electricity
generation companies. Please give comment on the availment of
exemption from payment of Cusloms Duty for the said quantity.

to electricity
generation companies but it has to be convefted to gaseous form (RLNG)
before supplying to electricity generation companies. During the process
of re-gasification, M/s Petronet LNG at Dahej Terminal deducts @ 0.66%
of impofted LNG as sysfem used gas i.e. "Allowed loss and Consumption"
in terms of contract. Hence exemption from payment of Customs Duty is
availed on entire quantity.
Ans: The imported LNG cannot be directly supplied

!7
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The above indicates that before supply of the LNG to the generating company, as
defined in clause (28) of Section 2 of the Electricity Act, 2003, the Noticee is required to
subject the imported goods to the process of re-gasification. The said fact is undisputed
and the Noticee have also submitted in their written submissions dated 25.8.2020 that
Natural Gas was a fossil fuel comprising of hydrocarbons and process loss during the
processes of liquefaction and re-gasification was inevitable owing to various factors
including evaporation of gas being a hydrocarbon. The process sheet submitted by the
Noticee along with their reply daled 25.8.2020 also indicates that the process of regasification is being undertaken on the imported LNG. For the purpose of such regasification, the Noticee have entered into agreement with M/s Petronet LNG Ltd. and
the process of re-gasification is being undertaken by M/s Petronet LNG Ltd.

12.3

The above facts indicate that the imported LNG is subjected to the process of regasification before supply to the generating company, as defined in clause (28) of
Section 2 of the Electricity Act, 2003. lt is also an undisputed fact that the quantity
claimed as loss i.e. 0.66% of the total imported LNG is lost during such process of regasification. The inference that is drawn from the said facts is that such quantity of LNG
claimed as transit loss is not supplied to the generating company, as defined in clause
(28) of Section 2 of the Electricity Act, 2003. Further, the fact that 0.66% of the LNG
received is claimed as transit loss coupled to the fact that such quantity has not been
supplied to the generating company also implies that such quantity of LNG has not been
used for generation of electrical energy. Thus, it is observed that the following vital
conditions of Notification Nos. 1212012-Cus and 5212017-Cus, as amended, are not
being met with in respect of such quantity of 0.66% of LNG claimed as transit loss:

a) Such quantity of LNG is not
b)

supplied to a generating company as defined in
clause (28) of Section 2 of the Electricity Act, 2003; AND
Such quantity of LNG is not utilised for the purpose of generation of electrical
energy.

12.4 lt has been contended that technologically it was impossible to convert 100%
quantity of liquid gas (LNG) into gaseous form and accordingly, the agreement dated
6.9.2012 between them and M/s Petronet LNG Ltd. permitted claim of 'allowed loss
and consumption' @ 0.66% of the imported quantity of LNG. The issue under
consideration is not the possibility of conversion of 100o/o quantity of LNG into RLNG i.e.
gaseous form in light of the available technology. The issue under consideration is
whether the exemption Notifications would be applicable to the quantity of LNG claimed
as transit loss or otherwise. So far as the admissibility of the exemption Notification is
concerned, it is a settled position of law that the same is solely governed by the
conditions of the relevant Notification. The argument that 100% conversion of Iiquid gas
(LNG) to gaseous form (RLNG) is impossible does not have a bearing on the eligibility
of the exemption Notification unless such transit loss has been provided for in the
relevant Notifications. Thus, the argument of the Noticee does not meet the tests of law
and is liable to be set aside.

12.5

lt has been submitted by the Noticee that they were imparting sovereign function
of importing the LNG and supplying RLNG to power companies and the conversion loss
was a cost to their company for imparting sovereign function and not any commercial
gain. Therefore, the demand was not sustainable in light of the Hon'ble Gujarat High
Court's order dated 18.12.2014 in Tax Appeal No. 50/2014. The matter for
consideration in the said case was whether the discount given by M/s ONGC to M/s IOC
on the sale of petroleum products was an admissible deduction or otherwise which is
evident from the question of law framed by the Hon'ble High Court of Gujarat and the
same is reproduced under:
IrVhether the Tibunal erred in law and on facts in confirming the demand
with respect to the amount of discount given by the appellant to the OMCs
on sale of its products instead of calculating the tumover on the finally
determined pices?
18
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The above clearly indicates that the matter involved in the said case related to valuation
of the petroleum products for the purpose of levy of Gujarat Value Added Tax. The
present case deals with a situation wherein the admissibility of exemption under a
Notification is concerned and is entirely on a different footing. Therefore, the analogy of
the case of M/s ONGC Ltd. in Tax Appeal No. 50/2014 is not applicable to the facts of
the case at hand. As regards the submission to the effect that the conversion loss was a
cost to their company and did not yield any commercial gain, it is to mention that the
indirect taxation policy is not based on the concept of commercial gains. Such concept
of commercial gains is relevant so far as the direct taxation policy is concerned. Thus
the argument regarding cost to the company is not at all relevant so far as the
admissibility of the exemption Notification is concerned.

12.6 The Noticee have argued that the issue of exemption from tax over 0.66% of
quantity of gas under contractual agreement has been upheld by CESTAT, New Delhi in
Service Tax Appeal Nos. 52946 of 2015 and 52980 of 2016 in the case of M/s
Petronet LNG Ltd. The issue under consideration in the said case was whether service
tax was leviable on the notional value of the LNG identified towards 'allowed loss and
consumption'. This is evident from the following text, as appearing at para 3, of the said
judgment:
The Appellant discharged service tax liability on the amount received for
regasification services, but the Revenue proposed to levy service tax on
the value of such pre-fixed quantum of LNG identified towards "allowed
/oss and consumption" on the ground that such "free of cost" supplies
of LNG by the customers should have formed part of the

"consideration" received by the Appellant and should be included in
the taxable value for payment of service tax. This demand proposed in
the Show Cause Nofice was confirmed by the Pincipal Commissioner. lt
ls fhls lssue that has come up for consideration in this Appeal.
The above clearly indicates that the factual matrix of the said case is entirely on a
different footing than the facts involved in the present case. The manner of valuation in
terms of the provisions of Section 67 of the Finance Act, 1994 was under examination in
the case cited supra whereas, the instant case deals with the admissibility of exemption
on the imported LNG claimed as transit loss. Thus, the ratio of the said case law is not
applicable to the facts of the case under consideration.

12.7 lt has been further contended that exemption from service tax was also extended
to the process of re-gasification under the Power System Development Fund Scheme of
the Ministry of Power vide Notification No. 1712015-ST. lt is not understood as to how
the exemption granted from payment of service tax to the process of re-gasification
would have a bearing on the eligibility of exemption on imported goods viz. LNG. The
process of re-gasification is not under examination at all in the instant case. The issue
under consideration is whether the conditions spelt out in the relevant exemption
Notifications have been fulfilled or otherwise. Further, it has been submitted that as per
clause 5(i) of the said scheme, Customs Duty is waived on imported LNG, thereby,
meaning that the entire quantity of LNG imported by them was exempted. lt needs to be
mentioned that exemptions cannot be granted on the basis of the text of the scheme
and the interpretation thereof. For the purpose of ascertaining the admissibility of the
exemption, the relevant exemption Notification issued under Section 25 of the Customs
Act is the governing factor and the matter has to be Interpreted in light of such
exemption Notification only. Thus, the arguments of the Noticee are not maintainable in
the eyes of the law.
12.8

The Noticee have advanced the plea that the only negative list prescribed in the
scheme and various Notifications for not granting waiver of Customs Duty was that
portion of LNG which was used for captive generating power plant. As already
discussed at paras 12 & 12.1 hereinabove, the exemption has been granted for
specified purposes of which one is that the imported LNG should have been used for
generation of electrical energy. However, the quantum of LNG used for generation of
19
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electrical energy by captive generating plant as defined in clause(8) of section 2 of the
Electricity Act, 2003 (36 of 2003) is not exempted and thereby a proviso has been
incorporated in both the Notifications to that effect. Thus, the proviso in both the
Notifications create a carved out class wherein the LNG is not exempted though being
used for generating electrical energy. However, in the instant case, the quantity of LNG
claimed as transit loss has neither been supplied to a generating company nor been
used for generation of electrical energy as provided for in the relevant Notifications and
as such the argument of the Noticee is not tenable.

12.9 The Noticee have argued that the same issue has been decided in their favour
by Commissioner (Appeals), Central Tax, Pune ll vide order dated 21 .7.2017. ln lhis
regard it is to mention that the purpose for which the exemption has been granted is not
fulfilled in the instant case, as already discussed at paras 12lo 12.3 hereinabove. lt rs a
well settled law that an exemption Notification is to be strictly construed in terms of the
plain language employed and no stretching, addition or deletion of any words is
permissible while interpreting the Notification. The Hon'ble Supreme Court, in the case
of M/s Saraswati Sugar Mills reported at2011 (270) ELT 465 (SC), has laid down the
following principles pertaining to the interpretation of an exemption Notification:
An exemption Notification has to be strictly construed. The conditions
for taking benefit under the Notification are also to be strictly
interpreted. When the wordings of Notification is clear, then the plain
language of the Notification must be given effect to. Bv wav of an
interpretatioD oJ callstuctten. the Cpudeaanp! add -r substjlute ant
word while construing the Notification either to grant or deny
exemption. The CourTs are also not expected to stretch the words of
Notification or add or subtract words in order to grant or deny the benefit of
exemption Notification. ln Bombay Chemicals (P) Ltd. v. CCE - (1995) Supp
(2) SCC 64 = 1995 (17) E.L.T. 3 (S.C.,), a three Judge Bench of this Court
held that an exemption Notification should be construed strictly, but once an
afticle is found to satisfy the test by which it falls in the Notification, then it
cannot be excluded from it by construing such Notification narrowly.

The Hon'ble Supreme Court, in the case of M/s Dilip Kumar & Co. reported at 2018
(361) ELT 577 (SC), has reiterated the above principle wherein it has been observed as
under:

19. The well-settled pinciple is that when the words in a statute are clear,
plain and unambiguous and only one meaning can be infened, the Courts
are bound to give effect to the said meaning irrespective of consequences.

the words in the statute are p lain and unambiouous. it becomes
necessarv to exoound those words in their natural and ordina
gnsg,_Ihe words used declare the intention of the Legislature. In Kanai

lf

Lal Sur v. Paramnidhi Sadhukhan, AIR 1957 SC 907, it was held that if the
words used are capable of one construction only then it would not be open
to the CourTs to adopt any other hypothetical construction on the ground
that such construction is more consisfent with the alleged object and
policy of the Act.

52.

(1)

To sum up, we answer the reference holding as under -

Exemption notification should be interpreted strictly; the
burden of proving applicability would he on the assessee to show
that his case comes within the parameters of the exemption clause
or exemption notification.

(2)

When there is ambiguity in exemption notification which is subject
to strict interpretation, the benefit of such ambiguity cannot be claimed by
the subject/assessee and it must be interpreted in favour of the revenue.
(3) The ratio in Sun Export case (supra) is not correct and all the
declslons which took similar view as in Sun Export case (supra) stands
overruled.
20
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ln the instant case, the quantity of LNG claimed as transit loss has neither

been
supplied to a generating company nor been used for generation of electrical energy as
provided for in the relevant Notifications and thereby the specified purpose, as spelt out
in the relevant Notifications, has not been fulfilled in respect of such quantity. Thus, by
application of the principles of strict interpretation of the exemption Notification as laid
down by the Hon'ble Apex Court, the benefit of exemption under Notification Nos.
12/2012-Cus as amended and 5212017-Cus, in respect of the quantity claimed as transit
loss, is not admissible to the Noticee. Resultantly, the Noticee is required to pay the
applicable Customs Duty on such quantity of LNG claimed as transit loss.

'13

Coming to the second issue of failure to produce the utilisation certificates from
the Power Generating companies within the stipulated time frame, it has observed that
the goods have been imported by availing of the exemption under Notification Nos.
1212012-Cus (for the period upto 30.6.2017) and 5212017-Cus (for the period 1.7 .2017
onwards). Both the said Notifications are conditlonal and the conditions specified under
the same are reproduced under:
Condition No. to Notification No. 1212012-Cus as amended
tf,-

(i) the impofter furnishes a self-declaration at the time of impoft to the
Asslstanf Commissioner of Customs or Deputy Commissioner of Customs,
as the case may be, indicating the quantity of LNG being impofted for
supply as Regasified Liquefied natural gas (RLNG) to generating
companies as defined in clause (28) of section 2 of Electricity Act 2003;
(ii) the impofter produces the invoice for sale of RLNG to the generating
companies before the Assistanl Commissioner of Customs or Deputy
Commissioner of Customs, as fhe case may be, within a peiod of three
months from the date of impoft, or such extended period not exceeding a
further period of six months as the Commissioner of Customs may allow;
(iii) the importer also produces utilisation certificates from the
generating companies to the effect that the RLNG has been utilised
for generating and supplying electrical energy by the said generating

companies before the Assistant Commissioner of Customs or
Deputy Commissioner of Customs, as tfe case may be, and such
utilisation certificates shall be produced within a period of three
months from the date of import, or such extended period not
exceeding a further period of six months as the Commissioner of
Customs may allow;
(iv) GAIL fumishes a corporate guarantee backed by it's Board resolution,
of an amount equal to the difference between the Customs duty leviable
on such goods but for the exemption contained therein and the duty levied
at the time of import. to the Asslstant Commissioner of Customs or Deputy
Commissioner of Customs, as fhe case may be;
(v) the importer furnishes an undertaking to pay, on demand, in the event
of his failure to comply with any of the aforesaid conditions, an amount
equal to the difference between the Customs duty leviable on such goods
but for the exemption contained therein and the duty levied at the time of
import, along with the applicable interest thereon;
(vt) the impofter furnishes the invoices and utilisation ceftificates for a
quantity greater than the quantity indicated in self-declaration fumished
under (i) above, then the imporler shall be allowed to adjust the duty paid
on such additional quantity in the subsequent impofts for which duty is
othervvise payable."
Condition No. 3 to Notification No. 5212017
It,-

(a)

the imporler fumishes security by way of bank guarantee of an
amount equal to the difference between the duty leviable on such goods
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but for the exemption contained therein and the duty levied at the time of
impoft, to the Deputy Commissioner or fhe Assistant Commissioner of
Customs, as lhe case may be;

(b) the importer

produces a ceftificate from the jurisdictional
Deputy Commissioner or the Assr.stant Commissioner of Central
Excr.se, as the case may be, of the generating company within a
period of lwelve months from the date of import, or such extended
period not exceeding a fudher period of six months as fhe
Commissioner of Customs may allow, to the effect that the said
Liquefied natural gas (LNG) and natural gas (NG) so imported and
supplied has been utilised for generating and supplying electrical
energy hy the said generating company;
(c) the importer turnishes an undertaking to pay, on demand, in the
event of his failure to comply with any of the aforesaid conditions, an

amount equal to the difference between the duty leviable on such goods
but for the exemption contained therein and the duty levied at the time of
impoft, along with the applicable interest thereon.
One of the conditions in both the Notifications is that the Noticee is required to furnish
utilisation certificate in respect of the LNG supplied to the generating company in the
following manner and time frame:

i

Notification No. 1212012-Cus, as amended, stipulates that the Noticee was
required to produce utilisation certificates issued by the generating companies to
the effect that the RLNG has been utilised for generating and supplying electrical
energy. Such utilisation certificate was required to be furnished within a period of
three months from the date of import. The Commissioner of Customs was
empowered to grant extension of a further period of six months.
Notification No.5212017-Cus stipulates that the Noticee was required to produce
utilisation certificates issued by the jurisdictional Deputy/ Assistant Commissioner
of Central Excise of the generating companies to the effect that the LNG has
been utilised for generating and supplying electrical energy. Such utilisation
certificate was required to be furnished within a period of twelve months from the
date of import. The Commissioner of Customs was empowered to grant
extension of a further period of srx months.

i

13.1

The demand raised is pertaining to 28 Bills of Entry as detailed at Annexures C
& D to the Show Cause Notice dated 19.6.2020. The benefit of exemption under
Notification Nos. 1212012-Cus, as amended, and 5212017-Cus is sought to be denied
on the ground that the Noticee have failed to submit the requisite utilisation certificates
within the specified time frame. The shortcomings observed in respect of the goods for
which the benefit of exemption is being sought to be denied are tabulated as under for
ease of reference:

Bill of
entry

Sr.
No.

Date

No.

I

1

9372357

27.05.2015

2

9710155

26.06.2015

3

9761004

01

4
q

I

.07.2015

201614512+.Ot.zOtS
2044901

27.7.2015

I

Notification
Reason for denial of benefit of exemption
availed
notification
12t2012Cus
12t2012Cus
12t2012Cus
12t2012Cus
12t2012Cus

Utilisation certificate not produced
I

22
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Proper certificate not submitted since the
certificate is in respect of the quantity supplied
to power generation company during the
I

6

2531821

09.09.2015

7

2633132 18.09.2015

month

imported during the month of Sept. 2015. Corelation is not possible since there is no such
mention of corresponding bill of entry either in
Tax lnvoice of the Noticee or in utilisation
certificate issued by the concerned power
generation company

12t2012Cus

I

I

2856887

08. 10 201s

12t2012Cus

08.1 1 .201 5

12t2012Cus

I

I

3170771

of Sept. 2015 instead of the LNG

1212012-

Cus

Proper certificate not submitted since the
certificate is in respect of the quantity supplied
to power generation company during the
month of Oct. 2015 instead of the LNG
imported during the month of Oct. 2015. Corelation is not possible since there is no such
mention of corresponding bill of entry either in
Tax lnvoice of the Noticee or in utilisation
certificate issued by the concerned power
eneration com an
Utilisation certificate not rod uced

I

Proper certificate not submitted since the

I

certificate is in respect of the quantity supplied
power generation company during the

to
10

3579203

14.12.2015

11

3653327

21

.12.2015

12

4651007

21

.03.2016

13

4706556

26.03.2016

14

4785351

04.04.2Ue

'15

4900721

13.04.2016

't6

5137433

03.05.201e,

tt

5307045

18.05.201e

IO

5587098

'1

0 06.201 e

12t2012Cus

12t2012Cus
12t2012Cus
12t2012Cus
12t2012Cus
12t2012Cus
12t2012Cus
12t2012Cus
12t2012Cus

month

of Dec. 2015 instead of the LNG

imported during the month of Dec. 2015. Corelation is not possible since there is no such
mention of corresponding bill of entry either in
Tax lnvoice of the Noticee or in utilisation
certificate issued by the concerned power
generation company
Utilisation certifi cate not produced
Utilisation certificate not produced
Utilisation certificate not produced
Utilisation certificate not produced
Utilisation certificate not produced

Utilisalion certificate not prod uced
Utilisation certificate not produced

Certificate submitted after three months.
Further certificate is improper since the same
19

5912981

o8 07 zUA

12t2012Cus

20

6073088

21

.07.zye

12t2012Cus

is in respect of the quantity supplied to power
generation company during the month of July
2016 instead of the LNG imported during the
month of July 2016. Co-relation is not possible
since there is no such mention of
corresponding bill of entry either in Tax lnvoice
of the Noticee or in utilisation certificate issued
by the concerned power generation company

23

F.No.

21

6301 108

09.08.2016

12t2012Cus

22

6427978 20.08.2016

12t2012Cus

)1

6556931

31.08.2016

12t2012Cus

24

6671472 09.09.2016

12t2012Cus
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Proper certificate not submitted since the
certificate is in respect of the quantity supplied
to power generation company during the
month

of Aug.

201

6

instead

of the LNG

imported during the month of Aug. 2016. Corelation is not possible since there is no such
mention of corresponding bill of entry either in
Tax lnvoice of the Noticee or in utilisation
certificate issued by the concerned power
eneration com an v_
Utilisation certrficate not produced

Proper certificate not submitted since the
certificate is in respect of the quantity supplied
to power generation company during the
month
25

12t2012Cus

19.12.2016

7878681

of

Dec. 2016 instead of the

LNG

imported during the month of Dec. 2016. Corelation is not possible since there is no such
mention of corresponding bill of entry either in

Tax lnvoice of the Noticee or in utilisation
certificate issued by the concerned power

I
I

eneration com an
26

I

9287487

I

12.04.2017

)7 Isooooas

Inoszon

3636240

16.10.2017

2B

1

12t2012Cus
12t2012Cus
52t2017Cus

Submitted on 27.11.2017 which is beyond the
specified time limit of three months.
Utilisation certificate produced after stipulated
time frame of 12 months

The above indicates that in 14 cases (Sr. Nos. 1 to 5, 9, 12 to 1B and 24 of the above
table) the requisite certificate has not been furnished by the Noticee. ln 11 cases (Sr.
Nos. 6 to B, 10, 11, 19 to 23 and 25 of the above table), though the certificate has been
furnished but the same is not meeting the requirements of the Notification in as much as
the certificate has been issued in respect of the quantity of RLNG supplied to power
generation company during the month instead of the LNG imported during the relevant
month. ln 3 cases (Sr. Nos. 26 to 28 of the above table), the requisite certiflcate has
been submitted after expiry of the stipulated time frame of 3 months.

13.2 The Noticee have submitted that they had furnished the requisite

utilisation
C
(Sr.
certificates, in respect of entries at Sr. Nos. 26 & 27 of Annexure
Nos. 26 & 27 to
the table to para 13.1 hereinabove), within the stipulated time frame. The claim of the
Noticee has been got verified and the status of submission of the utilisation certificates
has been reported vide letter F.No. Customs/O&A/ADC Power/Misc.Corrs/2018 dated
15.6.2021 issued by the Deputy Commrssioner, Customs Division, Surat. The sard
report mentions that the utilisation certificates in both the said cases had been
submitted on 27 .11 .2017. The condition to the Notification No. 1212012-Cus, as
amended, specifies that the utilisation certificate should have been submitted within
three months from the date of import. ln these cases the relevant Bills of Entry are
dated 12.4.2017 and 12.5.2017 and accordingly the requisite certificate ought to have
been filed by 11.7.2017 and 11.8.2017, however, the certificate has been submitted on
27.11.2017 which is beyond the stipulated period of three months. Further, the condition
to the Notification empowers the Commissioner of Customs to extend the period not
exceeding further six months. However, it is an unsaid principle of law that the person
who desires to avail such benefit of extended period of time is required to seek such
extension before the competent authority. ln the instant case, it is on record that the
Noticee have not sought for any extension to submit the requisite certificates in respect
of the said two Bills of Entry and as such the question of grant of extension does not
arise. Accordingly, I find that the condition to the Notification does not stand fulfilled in
respect of the above two Bills of Entry.
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13.3 With regard to Bill of Entry No. 3636240 (Sr. No. 28 to the table to para

13.'1

hereinabove), it has been contended that they had submitted utilisation certificate with a
delay of 4 months and 13 days which was within the condonable period of 6 months.
However, as discussed in the foregoing para, it was incumbent upon the Noticee to
seek such extension from the competent authority if they desired to avail of such
extended period. However, it is on record that the Noticee have not sought for any
extension to submit the requisite certificates in respect of the said Bill of Entry and as
such the question of grant of extension does not arise. Accordingly, I find that the
condition to the Notification does not stand fulfilled in respect of the said Bill of Entry.

13.4

Wth regard to the'11 cases (Sr. Nos. 6 to 8, 10, 1 1, 19 to 23 and 25 to the table
para
to
13.1 hereinabove) it is observed that the certificates submitted by the Noticee
were not as per the requirements of the condition to Notification No. 1212012-Cus. in as
much as the said certificates were in respect of the quantity supplied to power
generation company during a particular month instead of the LNG imported during that
month. Further, there was no such mention of corresponding Bill of Entry either in Tax
lnvoice of the Noticee or in utilisation certificate issued by the concerned power
generation company and as such co-relation was not possible. ln this regard it has been
contended that condition No. 102 of the Notificatlon No. 12120',l2-Cus, as amended, did
not obligate them to submit requisite documents by co-relating with Bills of Entry and
there was no requirement to mention the Bill of Entry in the Tax lnvoices or utilisation
certificates. Though there is no express mention in the Notification that the Bill of Entry
number was to be mentioned in the Tax lnvoice or the utilisation certificate, the
conditions stipulate that the importer is required to produce the invoice for sale of RLNG
to the generating companies and the utilisation certificates from the generating
companies within a period of three months from the date of import. These conditions are
to be read in the backdrop of the fact that the same are in relation to the imported LNG.
This would obviously mean that the invoice and the utilisation certificate are required in
respect of the imported LNG which implies that the conditions casts an inherent
obligation on the part of the importer to co-relate the imported LNG to the sale invoice
and the utilisation certificate. ln the instant case, the Noticee has failed to discharge
such obligation especially in light of the fact that the 11 certificates were in respect of
the quantity supplied to power generating company during a particular month instead of
the LNG imported during that month. ln terms of the plain language of the Notification,
the certificates were required to be issued in respect of the quantity imported during the
particular period and not the quantity supplied to the generating company during the
relevant period. Thus, the certificates in the said 1'1 cases do not meet the norms as
required in the condition to Notification No. 1212012-Cus, as amended. ln addition to the
same, the certificates in respect of Bills of Entry at Sr. Nos. 19 & 20 to the table at para
1 3.1 hereinabove have also been submitted beyond the stipulated time frame of three
months. Thus, the argument of the Noticee in respect of the said 11 Bills of Entry is not
maintainable. Further, I find that the Noticee have not brought on record any evidence
to establish that the said 11 utilisation certificates are in respect of the Bills of Entry
numbers as mentioned at Sr. Nos.6 to 8, 10, 11, 19 to 23 and 25 to the table to para
1 3.1 hereinabove. Accordingly, I find that the condition to the Notification does not stand
fulfilled in respect of the above 11 Bills of Entry.

13.5

With regard to the remaining 14 cases i.e. Bills of Entry at Sr. Nos. 1 to 5, 9, 12
any
submissions. Wth regard to the said Bills of Entry, the verification report issued by the
Deputy Commissioner, Customs Division, Surat vide letter F.No. Customs/O&A,/ADC
Power/Misc.Corrsl2019 dated 15.6.202'1 specifies that the submission letters or the
utilisation certificates do no bear the receipt stamp or date of the relevant Customs
office. lt has been further reported that there is no evidence of submission of such
certificates by hand delivery to the Customs officers. The Noticee have also failed to
bring on record any sort of evidence to establish that they have submitted the requisite
utilisation certificates in respect of the said 14 Bills of Entry. Thus, it is observed that the
Noticee have failed to submit the requisite certificates in respect of the said 14 Bills of
Entry and thereby failed to fulfill the condition stipulated under Notification No. 1212012Cus, as amended.

to 1 8 and 24 of the table to para 13.1 hereinabove, the Noticee have not made
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13.6 The Noticee have argued that at the end of the execution period of the said
scheme on 31.3.2017 , they had submitted the overall reconciliation of month-wise

statements of exempted LNG for the entire 2 year period of the said scheme. lt is not
understood as to how the said argument comes to their rescue. The condition of the
Notification stipulated that the Noticee were required to produce the utilisation
certificates issued by the power generating companies which they have failed to
produce in the instant case. The reconciliation statement can be in no way considered
to be a substitute for the utilisation certificates issued by the power generating
companies. Further it has been submitted that their officers had a meeting with the
Deputy Commissioner of Customs, Surat to decide the modalities of exemption, month
wise reconciliation. However, such meeting and discussion do not absolve them of the
statutory liability cast upon them to fulfill the conditions stipulated in the relevant
Notifications. Discussion and meetings are for the purpose of trade facilitation and
addressing the doubts, if any, of the trade. However, the conditions of the exemption
Notification are required to be strictly followed and any act of non-fulfilment of the
conditions of the Notification result in denial of the exemption under such Notification.

13.7 The Noticee

have contended that bonafide and unintentional procedural lapses
or mistake of one party would not give right to another party to exploit it in its favour and
have relied upon various case laws as listed al para 7 hereinabove. ln this regard, it is
to mention that the purpose for granting exemption to the imported LNG was very
specific as discussed at paras 12 & 12.1 hereinabove. The requirement of utilisation
certificate is a vital condition of the exemption Notification since the exemption was
granted for the purpose of utilisation of such imported LNG for the specified purposes.
ln light of this fact, it cannot be said that the act of non-submission of utilisation
certificates is a procedural lapse. Even otherwise, it is a well settled law that the
conditions of an exemption Notification are to be strictly complied with and the same
has been discussed at length in para 12.9 hereinabove. Thus, neither the arguments of
the Noticee are maintainable nor the case laws relied upon by them come to their
rescue. ln the instant case, I find that the Noticee have failed to fulfill the conditions
under Notifications Nos. 1212012-Cus, as amended, and 5212017-Cus in respect of the
Bills of Entry as tabulated at para 13.1 hereinabove and therefore, the benefit of
exemption under the said Notifications is not admissible in respect of the said Bills of
Entry.

14. lt has been contended that the extended period of limitation was not applicable
since there was no wilful mis-statement or suppression of facts in the case. ln this
regard it is to mention that the entire demand has been raised in light of the nonfulfilment of the conditions of relevant Notifications. Both the Notifications clearly spell
out that the exemption to import of LNG is for the specific purpose of supply to
generating company as defined in clause (28) of Section 2 of the Electricity Act, 2003
and generation of electrical energy. In the instant case, it was in the knowledge of the
Noticee that 0.66% of the imported LNG was neither supplied to the generating
company nor used for generation of electrical energy in as much as such quantity was
claimed as loss even before the act of supply to the generatlng company i.e. process
loss during conversion from LNG to RLNG. Despite this specific knowledge, the Noticee
claimed the exemption under the relevant Notifications in respect of such quantity of
LNG which was claimed as transit loss. This fact pertaining to the transit loss was
suppressed from the Revenue and the benefit of exemption was availed by resorting to
suppression of such material facts. Further, both the Notifications clearly specify that the
, requisite certificates are to be produced before the competent authority within the
I prescribed time frame. However, the Noticee chose to maintain silence in respect of the
quantity of imported LNG for which they had failed to submit the requisite certificate. ln
the event that the Noticee are not in receipt of the requisite certificate within the
prescribed time frame, it was incumbent upon them to either apply for extension of time
limit or forthwith pay the applicable Customs Duty on such quantity for failure to fulfill the
condition of the Notifications. However, it is observed that the Noticee have neither
applied for extension of time limit nor have paid the applicable Customs Duty on such
quantity of imported LNG. These facts came to light only when the audit was
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undertaken. Had it not been for the audit, the above facts would never have seen the
light of the day. Thus, I find that the Noticee have failed to discharge the onus cast upon
them to fulfill the conditions of the exemption Notifications and yet chose not to pay the
Customs Duty by resorting to suppresslon of material facts. Further, the Noticee has
failed to submit the details of supply and utilisation of RLNG despite being repeatedly
called for vide letters dated 27.11.2017, 12122017, 11.12018, 6 4.2018, 4.2.2019 and
11.2.2019 and such act tantamount to suppression of facts with an intent to evade
payment of Duty. Thus, the argument of the Noticee is not maintainable and I find that
the extended period of limitation is applicable to the facts of the case.

15.

lt has been contended that the necessity for payment of interest did not arise

since they had conectly claimed the exemption under the relevant Notifications. ln this
regard, it is to mention that the foregoing discussions expressly indicates that the
benefit of the relevant exemption Notifications had been wrongly availed resulting in
short-payment of Customs Duty and therefore, the liability of interest arises in terms of
the provisions of Section 28AA of the Customs Act, 1962. The Noticee have submitted
that penalty under Section 1144 ol the Customs Act, 1962 was not imposable since
there was no wilful intention to evade payment of Duty. However, the discussions at
para 14 above amply demonstrate that the act of non-paymenV short-payment of
Customs Duty is attributable to suppression of facts with an intent to evade payment of
Duty and therefore, lfind that the Noticee have rendered themselves liable to penalty
under Section 1144 of the Customs Act, 1962.

16.

The Show Cause Notice F.No.

dated 23.8.2021
proposes confiscation of 22544.64 MMBTU of LNG (as detailed at Annexure A to the
Show Cause Notice) on which Customs Duty has not been paid. The Noticee have not
made any submissions in this regard. ln the instant case, the Noticee have claimed the
benefit of exemption under Notification Nos. 1212012-Cus, as amended, and 5212017SCN/01 ICH-Dahql2021-22

Cus and have failed to fulfill the conditions thereof and as such the facts of the case are

covered under the provisions of Section 1 1 1(o) of the Customs Act, 1 962 and
accordingly, lhe 22544.64 MMBTU of LNG, valued at Rs. 1,09,59,104/- are liable to
confiscation. The proportionate value of the said goods comes to Rs. 1,09,59,1041- as
calculated under:

Total Value /

Total Quantity x

Quantity

involved

1660470098x22544.6413415854.16 = 10959'104

However, the goods are not physically available for confiscation and in such cases
redemption fine is imposable in light of the judgment in the case of M/s Visteon
Automotive Systems lndia Ltd. reported at 2018 (009) GSTL 0142 (Mad) wherein
the Hon'ble High Court of Madras has observed as under:
The penalty directed against the importer under Section 112 and the
fine payable under Section 125 operate in two different fields. The
fine under Section 125 is in lieu of confiscation of the goods. The
payment of fine followed up by payment of duty and other charges
leviable, as per sub-section (2) of Section 125, fetches relief for the
goods from getting confiscated. By subjecting the goods to payment
of duty and other charges, the improper and irregular importation is
sought to be regularised, whereas, by subjecting the goods to
payment of fine under sub-section (1) of Section 125, the goods are
saved from getting confiscated. Hence, the availability of fhe goods is
not necessary for imposing the redemption fine. The opening words
ofSection 125, "Whenever confiscation of any goods is authorised by
this Act ....", brings out the point clearly. The power to impose
redemption fine springs from the authorisation of confiscation of
goods provided for under Secfion 111 of the Act. When once power of
authorisation for confiscation of goods gets traced to the said
Section 111 of the Act, we are of the opinion that the physical
availability of goods ,s not so much relevant. The redemption fine is
in fact to avoid such conseguences flowing from Section 111 only.
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Hence, the payment of redemption fine saves the goods from getting
confiscated. Hence, their phvsical availabilitv does not have anv
siqnificance for imposition of redemption fine under Section 125 of
the Act. We accordingly answer question No. (iii).
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ln view of the above findings, I pass the following order:
ORDER

With respect

to

Show Cause Notice No. Vlll/'10-12lPr.Commr/O&A,/2019 dated

19.06.2020
(i)

Iconfirm the demand of Customs Duty amounting to Rs. 1,66,62,050/- (Rs. One

Crore Sixty Six Lakhs Sixty Two Thousand Fifty only) (as detailed at
Annexures - A & B to the Show Cause Notice) and order recovery ofthe same
in terms of the provlsions of Section 28(8) read with Section 28(4) of the
Customs Act, 1962;
(ii)

I confirm the demand of Customs Duty amounting to Rs. 2,01 ,71,06,450/- (Rs.
Two Hundred One Crores Seventy One Lakhs Six Thousand Four Hundred
Fifty only) (as detailed at Annexures - C & D to the Show Cause Notice) and
order recovery of the same in terms of the provisions of Section 2B(B) read with
Section 28(4) of the Customs Act, 1962;

(iii)

I order recovery of lnterest in terms of the provisions of Section 28AA of the
Customs Act, 1962 on the above confirmed demand,

(iv)

I impose penalty of Rs. 203,37,68,500/- (Rs. Two Hundred Three Crores Thirty
Seven Lakhs Sixty Eight Thousand Five Hundred only) on the Noticee in
terms of the provisions of Section 114A ol the Customs Act, 1962. However, in
view of the first and second proviso to Section 114A of the Customs Act, 't962, if
the amount of Customs Duty confirmed and interest thereon is paid within a

period of thirty days from the date of the communication of this Order, the penalty
shall be twenty five percent of the Duty, subject to the condition that the amount
of such reduced penalty is also paid within the said period of thirty days.

With respect to Sh ow Cause Notice
(i)

F. No. SC N/0

1

/C H-DaheV2021

-22 daled 23.8.2021

I confirm the demand of Customs Duty amounting to Rs. 3,01,3761- (Rs. Three
Lakhs One Thousand Three Hundred Seventy Six only) (as detailed at
Annexure A to the Show Cause Notice) and order recovery of the same in terms
of the provisions of Section 28(8) read with Section 28(4) of the Customs Act,
1962;

(ii)

I order recovery of Interest in terms of the provisions of Section 28AA of the
Customs Act, 1962 on the above confirmed demand;

(iii) I

impose penalty of 3,01,376/- (Rs. Three Lakhs One Thousand Three
Hundred Seventy Six only) on the Noticee in terms of the provisions of Section
1144 of the Customs Act, 1962. However, in view of the first and second proviso
to Section 1144 of the Customs Act, 1962, if the amount of Customs Duty
confirmed and interest thereon is paid within a period of thirty days from the date
of the communication of this Order, the penalty shall be twenty five percent of the
Duty, subject to the condition that the amount of such reduced penalty is also
paid within the said period of thirty days;

(iv) I

hold 22544.64 MMBTU of LNG, valued at Rs. 1,09,59,104/-, liable to
confiscation in terms of the provisions of Section 111(o) of the Customs Act,
1962 and impose redemption Fine of Rs. 10,96,000/- (Rupees Ten Lakhs
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Ninety Six Thousand only) in lieu of confiscation in terms of the provisions of
Section 125 (1) of the Customs Act,1962.

(Lalit Prasad )2
Commissione r
DtN-202201 71 MN000092499F
F. No. Vlll/1 0-12lPr.Commr.lO&A/201

I

Date:2010112022

To,

M/s Gail (lndia) Limited,
Gail Bhawan, 16 Bhikaiji Cama Place,
New Delhi 110066, lndia.
Copy to:

1.

2.
3.
4.
5.
6.

The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Additional Commissioner of Customs, Customs Division, Surat.
The Deputy Commissioner of Customs, Surat Customs Division, Surat.
The Superintendent, System, Customs, HQ (in PDF format) for uploading the
order on the website of Ahmedabad Customs Commissionerate.
Guard File

29

2z-

