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2.

Any person deeming himself aggrieved by this Order may appeal against this Order to the
Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench within three
months from the date of its communication. The appeal must be addressed to the Assistant
Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor, Bahumali
Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad - 380Q04
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3.

The Appeal should be filed in Form No. C.A.3.. It shall be signed by the persons specified in
sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. lt shall be filed in quadruplicate
and shall be accompanied by an equal number of copies of the order appealed against (one
of which at least shall be certified copy). All supporting documents of the appeal should be
forwarded in quadruplicate.
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4. The Appeal including the statement of facts and the grounds of appeal shall be filed in
quadruplicate and shall be accompanied by an equal number of copies of the order
appealed against (one of which at least shall be a certified copy.)
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5.

6.

The form of appeal shall be in English or Hindi and should be set forth concisely and under
distinct heads of the grounds of appeals without any argument or narrative and such
grounds should be numbered consecutively.
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The prescribed fee under the provisions of Section 129A of the Customs Act,l 962 shall be
paid through a crossed demand draft, in favour of the Assistant Registrar of the Bench of the
Tribunal, of a branch of any Nationalized Bank located at the place where the Bench is
situated and the demand draft shall be attached to the form of appeal.
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7.

An appeal against this order shall lie before the Tribunal on payment of 7.5% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is
in dispute".

8. 4rrr]trq {-@' orBRqq, razo }'

effi

frrrft{d fuq sEsR €dn

frq.rq

oiTaqr

o1qfr qi

3qTfi qqrdq' {-@ ft-+-e erTr iln qrFq l

8.

The copy of this order attached therein should bear an appropriate court fee stamp as
prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice Nos. Vlll/10-17/Commr/O&A,/2021-22 daled 29.112021 and Vlll/1024lcommtl2o21-22 daled 22.12.2021 issued by the Commissioner, Customs, Ahmedabad to
M/s Colgate Palmolive lndia Ltd. located at Plot No. 2, Sanand lndustrial Area, GIDC, Phase
ll, Taluka Sanand, Ahmedabad.
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M/s Colgate Palmolive lndia Ltd., Plot No,2, Sanand lndustrial Area, GIDC,
Phase-ll, Taluka Sanand, Ahmedabad (hereinafter referred to as the Noticee) are
engaged in the import of goods and are holding IEC No.0388091436 for the same. The
Noticee had declared the imported goods as "Non-Crystallizing Sorbitol 70%" classifying
the same under Chapter Tariff Heading No.29054400 of the First Schedule to the
Customs Tariff Ac| 1975 (51 of 1975). The Noticee are also availing the benefit of
clearance under Advance Authorisation as per the provisions of Notification
No. 1 8/201 5-Customs dated 01 .04.201 5.

2.

As per the provisions of Notification No.18/201S-Customs dated 01 04.2015 as
amended by Notification No.79i2017-Customs dated 13.10.2017 read with provisions of
Para 4.03 of Foreign Trade Policy (2015-20), materials imported into lndia against a
valid Advance Authorisation issued by the Regional Authority (RA) of Directorate
General of Foreign Trade, are exempt from the whole of the Duty of Customs leviable
thereon which is specified in the first Schedule to the Customs Tariff Act, 1975 (51 of
1975), Additional Duty leviable thereon under sub-sections (1),(3) and (5) of Section 3,
lntegrated Tax leviable thereon under sub-section (7) of Section 3, Goods and Services
Tax compensation Cess leviable thereon under sub-section (9) of Section 3, Safeguard
Duty leviable thereon under Section BB, Countervailing Duty leviable thereon under
Section 9 and Anti-dumping Duty leviable thereon under Section 9A of the said
Customs Tariff Act, 1975 subject to the conditions mentioned in the Notification
No.'18/201S-Customs dated 01 .04.2015 as amended by Notification No.7912017Customs dated 1 3.10.2017. Further the materials imported should correspond to the
description and other specifications wherever mentioned in the Advance Authorisation
and are in terms of Para 4.12 of the Foreign Trade Policy and the value and quantity
thereof are within the limits specified in the said Authorlsation provided that in respect of
imports made before the discharge of export obligation in full, the importer executes a
bond with such surety or security at the time of clearance of the imported goods, binding
himself to pay on demand an amount equal to the Duty leviable but for the exemption
contained therein on the imported materials in respect of which the conditions specified
in this notification are not complied with, together with rnterest.

3.

During the course of audit conducted by CERA, Ahmedabad, it was noticed that
the Noticee had imported 402740 Kgs of "NON-CRYSTALLIZING SORBITOL 70%"
under Notification No.18/201S-Customs dated 01 .04.201 5 claiming exemption from
Duty, classifying the same under Chapter Tariff Heading 29054400 "D-Glucitol
(Sorbitol)". The Duty forgone was @ 43.96 percent (BCD 20%+ SWS 2%+ lcST 18%)
The said issue is covered in Para 04 of Local Audit Report No.CRA/LAR-07/|CDKHDl20-2'l dated 04.02.2021 issued by the Director(CRA), lndian Audit and Accounts
Department, Audit Bhavan, Navrangpura, Ahmedabad.

-

4.

Chapter Tariff Heading 2905 of the Customs Tariff Act, 1975 deals with Acyclic
Alcohols and their halogenated, sulphonated, nitrated or nitrosated derivatives whereas
Chapter Tariff Heading 29054100 to 29054900 deals with other polyhydric alcohols. "DGlucitol (Sorbitol)" is covered under Chapter Tariff Heading 29054400 and is leviable to
duty @ 43.96 percent (BCD 20%o + SWS 2% + IGST 1B%) as under:

Duty

Rate of duty

BCD
SWS
IGST

20o/o

10% on BCD
1B%

5. Chapter Tariff Heading 3824 deals with prepared binders for foundry moulds or
cores, chemical products and preparations of the chemical or allied industries (including
those consisting of mixtures of natural products) not elsewhere specified or included.
Chapter Tariff Heading 382460 deals with 'Sorbitol' other than that covered under subheading 2905.44 where duty leviable is @ 56.94 percent (BCD 30%+ SWS 3% + IGST
18%), as under :
Duty
Rate of duty
BCD
30%o
'10% on BCD
SWS
IGST
1B%
3

6.

On verification of the supporting documents uploaded by the Noticee, it is noticed
that the supplier M/s Zhaoqing Huanfa Biotechnology Co. Ltd., China has mentioned
Chapter Tariff Heading i.e. HS Code 38246090 for the products 'Non-Crystallizing
Sorbitol 70o/o' in the Commercial lnvoices issued by them. Hence it is evident that the
imported goods fall under Chapter Tariff Heading 382460 i.e. "Sorbitol which is other

than Sub heading 2905.M".
The details of the 'Non-Crystallizing Sorbitol 70%' imported by the Noticee under the
Advance Authorisation against Bond are as under:
sr.
No.

Advance
Authorisation
No. & date

BoE No. I BoE date

0310822159
dated
06t07t2018

5985351

CTH

I

1

5985848

J

598s849

4

5985850

t-

5985855

I

5985877
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L

07t12t2019 29054400 02138086
dt.13.11.2019
07112t2019 29054400 02138090
dt.13.11.2019
07t12t2019 290s4400 02138087
dt.13.1 1 .2019
07t12t2019 29054400 02138084
dt.13.1 1 .2019
07t12t2019 29054400 02138089
dt.13.11.2019
07 t12t2019 29054400 02138091

5986147

07 t12t2019

Assessable
value (Rs.)

25040

83382e
839824

25230

840156

25150

837492

25130
25220

839824

25110

836161

25180

838492

25310

842820

25010

832831

25080

835162

25410

846151

25130

836827

25160

837826

25180

838492

25180

838492

402740

13411203

.201

1

5986148

I

0711212019

6174873 21t12t2019
0

6174965

21t12t2019

11

6175067

21t1212019

6175147

21t12t2019

61 751 68

21112t2019

6175217

21t12t2019

[-]

13

fl

L___l
15

6175628 21t12t2019

to

61773s3
121t12t2019

7.

29054400

'1

lmport
Qtv
(Kss.)

125220

I
02138085
dt.1 3.1 .201 I
dt.1 3.1

la

1

Corresponding
Commercial
lnvoice and
date

29054400 02138088
dt.13.11.2019
29054400 02138097
dt.21.11 .2019
29054400 02138099
dt.21.11.2019
29054400 021381 00
dt.21.11 .2019
29054400 02138101
dt.21.11.2019
29054400 0213809s
dt.21.11 .2019
29054400 o2138102
d1.21.11 .2019
29054400 02138096
dt.21.11 .2019
29054400 02138098
d1.21.11.2019
Total

I

of the records revealed that the Noticee was

holding Advance
purpose
of import of several
Authorisatron No. 03'10822159 dated 06.07.2018 for the
items including SORBITOL under ITCHS Code 29054400 with condition to use the
imported material for manufacture of goods meant for export. The Advance
Authorisation No.0310822159 dated 06.07.2018 which was issued by the Office of the
Additional Director General of Foreign Trade (DGFT), Mumbai allows duty free imports
of Sorbitol under Chapter Tariff Heading No. 29054400. However, the Noticee has
imported goods 'Non-Crystallizing Sorbitol 70o/o' lalling under Chapter Tariff Heading
No.382460, (which is other than Chapter Tariff Heading No.2905.44). lt appears that
the Noticee has wrongly claimed benefit of Advance Authorisation while importing the
goods i.e, "Non-Crystallizing Sorbitol 70%" which resulted into short-payment of
applicable Duties. Therefore, it is clear that the appropriate Duty leviable under Chapter
Tariff Heading 382460 is @ 56.94% instead of @ 43.56% claimed by the Noticee with
benefit of Advance Authorisation. The irregular clearance of goods under Advance
Authorisation resulted in short levy of Duty of Rs.76,36,3391 as detailed below:
Scrutiny
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Sr.
No.

1

2.
a

4
5

6
7

I

o
10
11

12
13
14

15
16

B.E No. and Date

5985351
5985848
5985849
5985850
5985855
5985877
5986147
5986'148
6174873
6174965
6175067

6175147
6175168
6175217
6175628
6177353
Total

dt.07t12t2019
dt.07t12t2019
dt.07t12t2019
dt.07t1212019

dt.07t12t2019
dt.07t12t2019
d1.07112t2019

dtOTt12t2019
dt.21t12t2019
dt.21t12t2019
dt.21t12t2019
d1.21t12t2019

dt.21t12t2019
dt.21t12t2019
dt.21t12t2019
dt.21t12t2019

Assessable
Value (Rs.)
833829
839824
840156
837492
836827
839824
836161
838492
842820
832831
835162
846151
836827

837826
838492
838492
1,34,11,203

Duty
Paid
(Rs.)
0
0
0
0

0
0
0

Duty
Payable

S

hort levy
of duty

(Rs.)
56.94%
474783
478196
478385
476868
476489
478196
476110

(Rs.)
474783

478196

I

474345
476868
476489
478196
476110

477437 I qtnt

0
0

0

479902

474214

479902
474214

475541
481798
476489
477058
477437
477437
76,36,339

475541
481798
476489
477058
477437
477437
76,36,339

0
0

0
0
0
0

0

I

8.

ln view of the above, it is evident that the Noticee has misclassrfied the goods
under Chapter Tariff Heading No.2905.44 though the supplier of the goods mentioned
Chapter Tariff Heading of the goods as 382460. The misclassification of the goods has
been done to evade the Duty by wrongly availing the benefit of Advance Authorisation
which is in clear violation of the conditions of the Advance Authorisation issued to them.
The misclassification of goods under Chapter Tariff Heading No 2905 44 instead of
correct Chapter Tariff Heading No.382460 and wrong availment of benefit of Advance
Authorisation has resulted into non-payment of Duty of Rs.76,36,3391.

9.

The short levy of Duty to the tune of Rs.76,36,339/- as detailed in paras supra is
liable to be recovered from them under Section 2B(1) of the Customs Act, 1962 along
with interest under Section 28AA of the Customs Act, 1962. Also, the goods valued at
Rs.'1 ,34,11,203/- imported under above-mentioned Bills of Entry appear to be liable for
confiscation under the provisions of Section 1 11(m) and 1 11(o) of the Customs Act,
1962 in as much as the same have been imported by mis-declaring the Classification of
the goods with an intention to evade payment of Duty. Therefore, the Noticee by way of
mis-declaring the classification of the said imported goods and the acts and deeds as
discussed above has rendered themselves liable for penalty under Section 1 12(a) of the
Customs Act, 1962.

'10.

Pre-notice consultation, in terms of the proviso to Section 28(1) of the Customs
Act, 1962 read with the Pre-Notice Consultation Regulations, 2018, was held on
17 .11.2021 wherein Shri Chirag Shetty, Advocate appeared on behalf of the Noticee
The Counsel for the Noticee submitted that the Chapter Tariff Heading Number has
been wrongly mentioned by the supplier in the commercial invoices and he would file
detailed written submissions along with the clarification from the supplier of the goods in
this regard. The Noticee filed written submissions vide letter dated 19.11.2021 wherein
it was submitted that the supplier of the goods had wrongly mentioned the Chapter
Tariff Heading Number. They also submitted a letter dated NIL issued by M/s.Zhaoqing
Huanfa Biotechnology Co.Ltd. of China i.e. the supplier of the goods, wherein it was
clarified that they had wrongly mentioned the Chapter Tariff Heading Number rn their
invoices as 38246090 but the correct Chapter Tariff Heading was 29054400. Scrutiny of
the said letter reveals that out of the total number of 16 commercial invoices involved in
the issue, the supplier has issued certificate in respect of 15 only i.e. those commercial
invoices mentioned at Sr.No.1 to 15 of Table in para-6 above. Further, it is to mention
that the supplier of the subject goods has exported the same from China and such
exportation would certainly involve filing of necessary documents to the concerned
5

Government authorities of the said country. The letter issued by the supplier of goods
nowhere mentions that the supplier has made suitable communication to the concerned
Chinese authorities for amendment in the Export lnvoices issued by them. ln cases
where the goods have crossed the borders of China, it would invariably be required by
the supplier to apply for amendment in the Export lnvoices before the concerned
Chinese authorities and in absence of such amendment, the certificate issued by the
supplier of goods cannot be taken at its face value.

11.

ln view of the above, Show Cause Notice F.No. Vlll/10-17/CommrlO&N2021-22
dated 29.1 1.2021 was issued wherein the Noticee was called upon to show cause as to
why:i)

The benefit of exemption under Notification No.1 8i201S-Customs dated
01.04.2015 (as amended) should not be disallowed in as much as the
Advance Authorisation No.0310822159 dated 06.07.2018 issued by the
Office of the Additional Director General of Foreign Trade(DGFT), Mumbai
does not cover the product covered under Chapter Tariff Heading No.382460.

ii)

The short levy of Duty amounting to Rs. 76,36,339/- (Rupees Seventy Six
Lakhs Thirty Six Thousand Three Hundred Thirty Nine only) on goods
imported, viz. "Non-Crystallizing Sorbitol 70%", as per Annexure-l to the
Show Cause Notice, should not be demanded and recovered from them
under Section 28(1) of the Customs Act, '1 962 along with lnterest under
Section 28AA of the Customs Act, 1962;

iii)

The imported goods having declared assessable value of Rs. 1,34,11,203/(Rupees One Crore Thirty Four Lakhs Eleven Thousand Two Hundred
Three only) of the wrongly classified goods under Chapter Tariff Heading
No.2905.44 by claiming benefit of Advance Authorisation No.0310822159
dated 06.07.2018 as per Notification No.1Bl201S-Customs dated 01 .04.2015
(as amended) should not be held liable for confiscation under Section 111(m)
and 1 1 1 (o) of the Customs Act '1962;

iv)

Penalty should not be imposed on them under Section 1 12(a)(ii) of the
Customs Act, 1962;

11.1 lt was observed that during the further period, the Noticee had continued the
aforesaid practice of mis-classification of their imported goods viz. Non-Crystallizing
Sorbital 70%, totally valued at Rs. 3,01,02,759i-, involving Customs Duty to the tune of
Rs. 85,62,075/-, under Advance Authorisation by availing the benefit of Notification No.
18/2015-Cus and also without availing the benefit of Advance Authorisation. Therefore,
Show Cause Notice F. No. Vlll/10-24lCommrlO&N2021-22 dated 22.12.2021 was
issued wherein the Noticee was called upon to show cause as to why:i)

The benefit of exemption under Notification No.18/201S-Customs dated
01.04.2015 (as amended) should not be disallowed in as much as the
Advance Authorisation No. 0310822159 dated 06.07.2018, 0310821421 dt.
04.06.20'18 and 0310822822 dL.02.08.2018 issued by the Office of the
Additional Director General of Foreign Trade (DGFT), Mumbai does not cover
the product under Chapter Tariff Heading No.382460.

ii)

The short levy of Duty amounting to Rs. 85,62,075/- (Rupees Eighty Five
Lakhs Sixty Two Thousand Seventy Five only) on goods imported, namely
"Non-Crystallizing Sorbitol 70ok", as per Annexurel to the Show Cause
Notice, should not be demanded and recovered under Section 28(1) of the
Customs Act, 1962 along with interest from the importer under Section 28AA
of the Customs Act, 1962;

iii)

The imported goods having declared Assessable Value of Rs.3,0't,02,759/(Rupees Three Crore One Lakh Two Thousand Seven Hundred Fifty
Nine only) wrongly classified under Chapter Tariff Heading No.2905.44 by
claiming benefit of Advance Authorisation No. 031 0822159 dated 06.07.2018,
6

0310821421 d1.04.06.2018 and 0310822822 dt.02.08.2018 as per Notification
No.18/201S-Customs dated 01.04.2015 (as amended) should not be held
liable for confiscation under Section 111(m) and 111 (o) of the Customs Act
1962;
iv)

Penalty should not be imposed on them under Section 112(a) (ii) of the
Customs Act, 1962;

Defence submissions

12. The Noticee filed their reply to Show Cause Notice Nos. Vlll/10lTlCommrlO&N2021-22 dated 29.1 .2021 and Vlllll]-24lCommrlO&N2121-22 dated
22.12.2021 vide letters daled 4.4.2022 wherein it was submitted that:

F

F

)

F

)

>

F

D

F

The only evidence that the Department relies upon is the invoices issued by the
supplier wherein the CTH of the subject goods has been inadvertently mentioned as
382460. Classification cannot be disputed solely on the basis of the supplier's
invoices. Reliance was placed on the case law of M/s Reliance lnfrastructure Ltd.
(Customs Appeal No. 27557 of 201 3)
The supplier had issued a subsequent clarification that the HSN mentioned in its
invoice was an inadvertent error and the correct classification of the Sorbitol
supplied by them should be under HSN 290544
lt is a well settled law that the burden of proof in relation to classification of goods
under a particular tariff heading is on the revenue. ln the present case, the
department has miserably failed to discharge the burden of proof in relation to
alleged mis-classification, as they have merely relied upon invoice of the supplier,
even though the supplier himself has provided a clarification that the classification
under HSN 382460 was an inadvertent error on their part and the goods were rightly
classified under HSN 290544. Reliance was placed on the decisions in the case of
M/s Hindustan Ferodo Ltd reported at 1997 (2) SCC 677, M/s Hindustan Lever Ltd
reported at2015 (10) SCC 742 and M/s Marico lndustries reported at 2016 (338)
ELT 335.
lt is settled law that at the time of classification, trade parlance has to be given more
importance than the technical name of the goods. Reliance was placed on the case
laws of M/s Vicco Laboratories reported at 2005 (179) ELT 17 and M/s Porrits &
Spencer (Asia) Ltd. reported at 1983 (13) E.L.T. 1607 (S.C.)
Even if it is assumed without admitting that the said goods are classifiable under
CTH 382460 of the Tariff Act, then the said Advance Authorisation can be amended
to that effect that the HSN mentioned in the Advance Authorisation may be altered
from CTH 290544 to CTH 382460 in terms of para 4.24 of FTP. The DGFT has the
power to amend a licence retrospectively. Reliance in this regard was placed on the
decisions in the case of M/s Bhilwara Spinners Ltd. reported at2011 (267) E.1.T.49
(Bom.) and Scotts Garments reported al2018 (3)TMl 422 - CESTAT CHENNAI.
In terms of the HSN Explanatory Notes, if there was a pre-dominance and
abundance of mono saccharides, then the resultant product would be classifiable
under CTH 290544 of the Tariff Act. lf there was a pre-dominance of disaccharides
and poly saccharides and no process of separation of these was undertaken prior to
hydrogenation, then the resultant product would have to be classified under CTH
382460 of the Tariff Act.
The Hon'ble Supreme Court in the case of M/s L.M.L reported at 2010 (258) ELT
321 (SC) and M/s Business Forms Ltd. reported at 2002 (142) ELT 18 (SC),
following its decision in M/s Wood Craft Products Ltd. reported at 1995 (77) ELT 23
(SC), has held that HSN Explanatory Notes are a safe guide to refer to, for
interpreting the entries in Customs Tariff and Excise Tariff
Confiscation under Section 111 (m) of the Act is not sustainable since the
Department was unable to prove misdeclaration on the part of the Noticee in the
lmpugned SCN.
The department failed to appreciate that the burden to classify the goods is on the
department and merely by making a claim to particular Chapter heading by Noticee
will not make the goods liable for confiscation, especially when all the facts were
known to the department. Reliance was placed on the decision of Hon'ble Supreme
Court in the case of Northern Plastic Ltd reported at 1998 (101) E.L.T 549
7
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The goods were not available, as the same have been used in the manufacturing
activity by the Noticee and hence the question of confiscating the same does not
arise. Reliance was placed on the decision in the case of Mis Finesse Creation lnc
reported at 2009 ( 248) E.L.T 122 (Born) and upheld by Hon'ble Supreme Court as
reported in 2010 (255) E.L.T A 120 (S.C)
The aforesaid issue pertained to classification of goods which is an issue of
interpretation of statute and in such cases penalty under Section 112(a) was not
imposable, Reliance was placed on the case laws of M/s Kuwait Airways
Corporation reported at 2005-T|OL264-CESTAT-MUM, Akbar Badruddib Jiwani
reported at 1990(47)ELT 161(SC), M/s Extrusion reported at 1994 (70) ELT 52
(CAL), M/s Luxor Pen Company reported at 1992 (54 ELf 323, M/s Coastal Energy
Pvt. Ltd. reported aI 2014 (310) ELT (97) (Tri-Bang.), M/s Coastal Energy Pvt. Ltd.
reported al 2016 (340) E.L.T. A204 (S.C.), M/s Amigo Brushes P\i,'t. Ltd. reported at
2008 (231)ELf 271(Tri.-Mumbai), M/s Oracle lndia Pvt. Ltd. reported a|2016(342)
E L.T. A40 (S.C.), M/s Whiteline Chemicals reported at [2008 (229) ELT 95 (Tri.
Ahmd.), M/s Birla Corpn Ltd. reported al 2002 (148) ELT 1249 (Tr|-Cal) and M/s
Mundra Port & Special Economic Zone reported at 2009 (13) STR 178 (Tri-Ahmd.)
ln absence of mens rea, penalty was not imposable. Reliance was placed on the
case laws of M/s Hindustan Steel Ltd. reported at 1978 (2) ELT (J159) (SC), Emilio
Ruiz Berdejo reported al12012126 taxmann.com 24 [Pune Tri], M/s Vetril Electronics
Pvt. Ltd. reported at 2012 (281) ELT 222 (Kar.), M/s Essar Telecom lnfrastructure
Pvt. Ltd. reported at2012 (27qELf 167 (Kar.) and M/s ITC Ltd. reported at2010
(257) ELr 514 (Kar.)
Penalty was not imposable when the demand was not sustainable. Reliance was
placed on the case laws of M/s H.M.M. Limited reported at 1995 (76) ELT497 (SC),
M/s Balakrishna Industries reported at 2006 (201) ELT 325 (SC) and M/s Hyva lndia
P. Ltd. reported at 2008 (22q ELf 264 (Tri-Bang).
The Hon'ble Supreme Court of lndia, in the case of M/s Prathibha Processors
reported at 1996 (88) E.L.T. 12 (S.C.), has held that when the principal amount
(duty) is not payable, there is no occasion or basis to levy any interest

Record of Personal Hearinq

13.

Personal hearing in the matter was held on 19.4.2022 wherein Shri Chirag Shetty,
Advocate appeared and submitted that classification cannot be disputed solely based on
the supplier's documents. Secondly, it was argued that burden of proof is on the
department in classification disputes. Thirdly, it was submitted that the classification
ought to be done on the basis of trade parlance. Fourthly, it was submitted that if they get
the Advance Authorisation amended to incorporate sub-heading 382460, the entire
demand does not survive. Finally it was submitted that as per the HSN Explanatory Notes,
there should be predominance of Polysaccharide and Disaccharide to classify the goods
under 382460.

Discussion and findinqs

14.

I have carefully gone through both the Show Cause Notices, relevant case records
and the Noticee's submission both, in written and in person.

15.

The crux of the issue lies in determining whether the goods imported by the
Noticee viz. 'Non-crystallizing Sorbitol 70oh' meril classification under Chapter
Tariff Heading No. 29054400 or 38246090.

5.1

Since the issue involved in both the Show Cause Notices is identical, I proceed
to examine the merits of both the following Show Cause Notices together:
1

(i)
(ii)

how Cause Notice No. Vl I l/1 0-1 7/Com mr. lO &N2021 -22 dated 29. 1 1 .2021
S how Ca use N otice N o. Y lll I 1 0 -24 I C ommr. I O &N 2021 -22 dated 22. 1 2.2021
S

16.

Since the dispute is between the Chapter Tariff Heading Nos. 29054400 and
38246090, it would be prudent to examine the description under the respective headings
as appearing in Schedule I to the Customs Tariff Act. The relevant tariff headings are
reproduced under:
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Heading No.

Descri

2905

Acyclic alcohols and their halogenated, sulphonated, nitrated or

2905 44 00

nitrosated derivatives
D lucitol Sorbitol

Heading No.

ton

Descri on
Prepared binders for foundry moulds or cores; chemical products and
preparations of the chemical or allied industries (including those
consisting of mixtures of natural products), not elsewhere specified or

3824

included
Sorbitol other than that of sub-heading 2905 44
ln aqueous solution
Others

3824 60
3824 60 10
3824 60 90

The above tariff descriptions indicate that Sorbitol is covered under two sub-headings
29054400 and 382460. The sub-heading 382460 covers Sorbitol which is not covered
under sub-heading 290544. Thus, the issue boils down to ascertaining which category
of Sorbitol is covered under sub-heading 290544 and the remaining categories of
Sorbitol would automatically be covered under sub-heading 382460.

'16.1 ln such a scenario,

recourse needs to be taken to the HSN Explanatory Notes
for guidance as also contended by the Noticee by relying upon various case laws. The
Explanatory Notes to HSN in respect of sub-heading 2905 is reproduced under:

(c) Drols AND OTHER pOLyIryDRrc Ar-coHor.s

0) Diob
(l) Eflyl*-gtycol

(qthanodiol). A colourlesg syrupy liquid sith a faint, purrscnr odour.
Uscd h dt€ manufacture of,nitroglycol (exp[osi'vl;, is a solvent for n'amEhes, as an
anti-frcczo agent or in organic synitiesis. '

(2)

Propyleoe glyool (pmpeno- 1,2-diol), Cclourless, viscous and hygroscopic liquid.

flI) t}tler polyLydrtc deobb
(l) Glrcerol (propsDe I,2,3-tri_ol). Glycerol (also knowrr as glycerine) muy bc obtained
ertlr€J by ,pur icibon of crudc glycerol (c.9., by distillation, ion-rxchange
punli,c6ton) or q/nthcticauy fiom propylene.

It is in gcncral col,ouyless and odourless. but may
somaimcs have a slight yellowish shadcl
Glycoml has a swoct tast€.

Tofrfl

in this hcoding, glyccrol must have a purity'purity
of 95 9o or mole (calcularcd on the
product). Glycerol of loi+'er
(crudc glycdrol) is erctuded

if,i#I"!t SjOjI

(2) 2-Ettyl-2-(byd roxymethyl) p ropanalj-diol (trimethylolpropane). t ised in the
manufactur€ of vamishes and alkyd resins, synthaic drj,ing oils, urbthane firams and
coatings,

(3)
(4)

PetrFcrythritol. White crystalline powder, uscd in the manufacture of explosives and
pltsttcs.

Dlrottttgl. Whit€ crystalline powdcr or granules. Found in the vegerable kingdom (sap
Uscd as a mild laxative rird in'thu
mrnufacluno of explosiies (mann itoIheianitrate).

of the Fruinus orzzs); ob,tiined by slnt}esis.

(5) Egluclaol

(sorbitoD. White crysulline powder which is hvsoscooic. Used in
pemrmery, in th€ trisnufecture df ascorbid acid (used in modi6ine) arid of surfaceactive- agents, as-a substitutc for glycerol and as a humectani (i.c.. moisturecondfiontng rgent).

(5)

Pcrtrocarlot, l€r8tetrlol,etc.

Ttis hcrdiag orcftdca sortitol of

Likewise,

lc.dhg !&24-

the Explanatory Notes to HSN in respect of sub-heading 382460 is

reproduced under:
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38.24
cxample, qrti-,rcif .additives
(l) prcmrcd additivel for cemcub. Donrn or concEt q forpot8sium
8nd

widi a basis of sodium or potassium silicate and sodium or

tluoro-slllcale'
bss6d
on cr'lcium oxlde'
c'9.,
containin8
soEp}
or
not
prcparationslwhether
waterproofmg
fatty acids, etc.

(4) Non-rsfmctory moraarr aDd concrttct.

(s) Sorbitot other thrn ttnt of hcediog

29.1)6"

This cateEora covers. in oarticular. so6itol @-gluciol) syrupc containing other polyols
yo of the dry mattcr.
and in whr-ch the D*iucitol content nomally iznges from 6! % la 80
glucose
syrups
hnvlng I high
hydrogenation
of
by
the
are
obtainod
Producls of this kinil
dissccharide and polysaccharide content, without sny separ&ion procass havrng taken
olace. Thev have ihe chamctcristic of being, diflicult tb crystallise and are uscd ln a wlde
iaricn ol iridustries (e.8.. food. cosmetica. plrarmaceuticals, plastica, lextiles).
Sortitol meeting 0re rcquircmcflB of NotE I to ChrptEr 29

fiis kind

is

tu

cltsificd in t:rdiog 29'05. Sortitol of

EuaTly obtaftt?d by thc hydrogeoatiou ofgiucox or invcd Eugar.

The above notes differentiate the basic characteristics of the categories of Sorbitol
falling under the respective sub-head. Sorbitol falling under Chapter 2905 has been
described as'White crystalline powder which is hygroscopic'. As against the same, the
Sorbitol covered under sub-heading 382460 has been described as 'Syrup containing
other polyols and in which the D-glucitol content normally ranges from 60% to B0% of
the dry mattel. The inference that can be drawn from the above is that the basic
difference in Sorbitol covered under sub-heading 290544 and that covered under
382460 is that the former is in the form of crystalline powder and the latter is in the form
of syrup. Further, the contents of D-glucitol, which is a synonym for Sorbitol, range from
60% to 80% in respect of sub-heading 382460 which implies that the content of Dglucitol in sub-heading 290544 would be more than B0%. This is all the more evident
from the fact that the category covered under sub-heading 382460 is said to contain
other polyols

16.2 The product description as mentioned in the supplier's invoice and also the Bill of
Entry filed by the Noticee is "Non-C4Tstallizing Sorbitol 70%". fhe said description
clearly indicates that the Sorbitol content in the said product is 70% and is covered
under the range as specified for the category covered under sub-heading 382460.
Further, the Explanatory Notes to sub-heading 382460 specifies that the product has
the characteristic of being difficult to crystallize. ln the instant case, the product
description amply demonstrates that the same is non-crystallizing and therefore the
same matches the requirements of being difficult to crystallize. Moreover, the
description " Non-Crystallizrng" is also indicative of the fact that the same is not in
crystalline form. The Explanatory Notes to sub-heading 290544 specify that the product
is in the form of crystalline powder and going by the description of the goods the same
is barred from being classifiable under sub-heading 290544.1n a nutshell, the product
description itself indicates that the goods under question are appropriately
covered under sub-heading 382460 on the count that the goods are not in
crystalline powder form, the goods are in the nature of being non-crytallising and
contain Sorbitol within the range of 60% to 80%.

17.

The Noticee have contended that classification cannot be disputed solely on the
basis of the supplier's invoices. However, it is not the case that the Department has
disputed the classification merely on the basis of the classification code mentioned in
the supplier's invoice. As already discussed in the foregoing paras, the nature and the
description of the goods, as declared by the Noticee in the Bills of Entry, clearly indicate
that the goods are covered under sub-heading 382460. Thus, the primary evidence
relied upon by the Department is the description of the goods as declared by the
Noticee in the Bills of Entry. The classification code mentioned in the supplier's invoice
only supports the charges leveled against the Noticee and is in the form of secondary
evidence. Thus, the contention of the Noticee is not sustainable and the reliance placed
on the case law of M/s Reliance lnfrastructure Ltd. (Customs Appeal No. 27 557 of
2013) is mis-placed.
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17.1 Further, it has been contended that the supplier had issued a

subsequent
clarification that the HSN mentioned in its invoice was an inadvertent error and the
correct classification of the Sorbitol supplied by them should be under HSN 290544. ln
this regard it is to mention that the suppiler of the goods viz. M/s Zhaiqing Huanfa
Biotechnology Co. Ltd. has mentioned the product details on their website The details
of the product 'Sorbitol' have been found in Chinese language and the free English
translation of the relevant portion, translated in English through Google translator are as
under:

The sorbitol produced by our company has two varieties: sorbitol liquid
and crystalline sorbitol. lt is made of high-quality corn starch as raw
material, which is hydrolyzed into glucose by double enzymatic method,
and then hydrogenated, refined and concentrated to make liquid sorbitol.
The high-purity liquid sorbitol is furlher concentrated, melt-crystallized,
pulverized and screened to obtain crystalline sorbitol.
The above text indicates that the supplier is engaged in the manufacture of both liquid
as well as crystalline Sorbitol. Thus, the products manufactured and sold by the supplier
is classifiable under both the sub-headings 290544 and 382460. ln the instant case, the
goods imported by the Noticee were "Non-Crystallizing Sorbitol 70%" as evident from
the invoices of the supplier and also the declaration of the Noticee in the corresponding
Bills of Entry. Thus, it is not a case where the supplier has inadvedently mentioned a
wrong classification code in their invoices. Rather, the classification code vi2 382460
mentioned in the invoices of the supplier is appropriate as evident from the discussions
at paras 16, 16.1 and 16-2 hereinabove. Moreover, the same plea had been taken at
the time of pre-notice consultation and it was observed in the Show Cause Notice that in
cases where the goods have crossed the borders of China, it would invariably be
required by the supplier to apply for amendment in the Export lnvoices before the
concerned Chinese authorities and in absence of such amendment, the certificate
issued by the supplier of goods cannot be taken at its face value. However, the Noticee
have failed to submit any evidence to establish that their supplier had sought for
amendment of invoices from the concerned Chinese authorities. Accordingly, I find that
the argument regarding inadvertent mistake in mentioning the classification code by the
supplier is not justifiable.

17.2 The Noticee have argued that the Department has'miserably failed' lo discharge
the burden of proof in relation to alleged mis-classification. However, the description of
the goods under consideration in the invoices of the supplier and the declaration made
by the Noticee in the Bills of Entry in itself is sufficient to establish that the goods merit
classification under sub-heading 382460 as amply discussed at paras 16, 16.1 and 16 2
hereinabove. When the description of the goods is sufficient to ascertain the proper
classification, the need for chemical analysis and testing of the goods under
consideration does not arise. Thus, the submission of the Noticee to the effect that the
Department has not discharged the burden of proof is found to be factually incorrect.
Resultantly, the case laws relied upon by the Noticee to substantiate their claim are
found to be mis-placed and are not applicable to the facts at hand.
17.3 The Noticee have further argued that trade parlance has to be given more
importance than the technical name of the goods. This line of action would be
applicable in cases where the physical and chemical characteristics of the goods under
consideration are found to be insufficient to arrive at a particular classification code. ln
the instant case, the physical characteristics as appearing from the declaration made by
the Noticee when read In conjunction with the Explanatory Notes to HSN leave no room
for doubt that the goods merit classification under sub-heading 382460. Thus, the
question of extending the analysis to the trade parlance does not arise at all and as
such the case laws relied upon by the Noticee do not support their stand.

17.4 The Noticee have advanced the plea that they could have got the Advance
Authorisation amended in terms of pa: 4.24 of FTP to that effect that the HSN may be
altered from CTH 290544 to CTH 382460. However, this is merely a hypothetical
proposition argued by the Noticee. lt needs to be appreciated that while deciding upon
the case, the evidences and merits of the case are to be weighed and no decision can
11

be rendered on the basis of hypothetical propositions. Thus,
said plea of the Noticee.

lfind no substance in the

17.5 Lastly, it has been contended that in terms of the HSN

Explanatory Notes, if
pre-dominance
and abundance of mono saccharides, then the resultant
there was a
product would be classifiable under CTH 290544 of the Tariff Act. lf there was a predominance of disaccharides and poly saccharides and no process of separation of
these was undertaken prior to hydrogenation, then the resultant product would have to
be classified under CTH 382460 of the Tariff Act. However, as already mentioned
hereinabove, the physical characteristics in itself are sufficient to arrive at the proper
classification of the goods in the case at hand and therefore the necessity for chemical
analysis so as to ascertain the pre-dominance of either monosaccharide or
polysaccharide does not arise. Accordingly, I find that the contention of the Noticee is
not sustainable in light of the facts of the case at hand.

17.6 ln view of the foregoing

discussions, I find that the goods under consideration
merit classification under CTH 38246090 and accordingly the benefit of Notification No.
1 8/201S-Cus would not be admissible to the Noticee in as much as the goods under the
said CTH are not covered under the Advance Authorisation utilised by the Noticee.
Therefore, Customs Duty to the tune of Rs. 76,36,339/- and Rs. 85,62,0751- is liable to
be demanded and recovered from the Noticee in terms of the provisions of Section
28(1) of the Customs Act alongwith interest in terms of the provisions of Section 28AA
of the Customs Act.

18.

lt has been contended by the Noticee that the goods are not liable to confiscation
on the ground that the Department was unable to prove mis-declaration on the part of
the Noticee and that the goods were not available. ln this regard, it is to mention that the
Noticee is no novice to the requirements of ingredients used for their finished products.
The goods have unequivocally been declared as'Non-crystallizing Sorbitol 70%'both by
the supplier of the goods as well as the Noticee in their respective documents. When the
difference in the categories of Sorbitol, as discussed at paras '16, 16.1 and 16.2
hereinabove, does not involve a complex understanding even in layman terms, it is not
proper for the Noticee to claim ignorance especially in light of the fact that they are very
much aware as to the nature of raw material they require for manufacture of their
finished goods. ln addition, the invoice of the supplier mentioned the correct
classification code i.e. 382460 and yet the Noticee have declared the classification as
290544 in their Bills of Entry. Such acts on the part of the Noticee are demonstrative of
the fact that there is a deliberate attempt to mis-classify the goods under consideration.
Thus, the contention to the extent that the department was unable to prove misdeclaration is not sustainable on merits. As regards the contention that the goods were
not available, it is to mention that availability of goods is not a pre-requisite for
confiscation as held in the case of M/s Visteon Automotive Systems lndia Ltd.
reported al 2018 (009) GSTL 0142 (Mad) wherein the Hon'ble High Court of Madras
has observed as under:

The penalty directed against the importer under Section 112 and
the fine payable under Section 125 operate in two different fields.
The fine under Section 125 is in lieu of confiscation of the goods.
The payment of fine followed up by payment of duty and other
charges leviable, as per sub-section (2) of Section 125, fetches
relief for the goods from getting confiscated. By subjecting the
goods to payment of duty and other charges, the improper and
irregular importation is sought to be regularised, whereas, by
subjecting the goods to payment of fine under sub-section (1) of
Secfion 125, the goods are saved from getting confiscated. Hence,
the availability of the goods is not necessary for imposing the
redemption fine. The opening words of Section 125, "Whenever
confiscation of any goods is authorised by this Act....", brings out
the point clearly. The power to impose redemption fine springs
from the authorisation of confiscation of goods provided for under
Section 111 of the Act. When once power of authorisation for
confiscation of goods gets traced to the said Secfion 111 of the
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Act, we are of the opinion that the physical availability of goods is
not so much relevant. The redemption fine is in fact to avoid such
consequences flowing from Section 111 only. Hence, the payment
of redemption fine saves the goods from getting confiscated.
Hence, their phvsical availabilitv does not have any siqnificance
for imposition of redemption fine under Secfion 125 of the Act. We
accordingly answer question No. (iii).
Thus, the arguments of the Noticee to the effect that the goods are not liable to
confiscation do not meet the requirements of law and need to be rejected. ln the instant
case, lfind that the Noticee has mis-classified the goods and thereby resorted to wrong
availment of benefit of Notification No. 18/201S-Cus as amended in as much as the
goods have been imported under Advance Authorisation which did not permit goods
falling under sub-heading 382460. Therefore, I find that the goods are Iiable to
confiscation in terms of the provisions of Section 111(m) and (o) of the Customs Act

'19.

The Noticee have pleaded that penalty was not imposable in absence of mens
rea. The discussion in the foregoing para points out to the fact that the Noticee had
indulged in deliberate mis-classification of the goods under consideration. Though the
physical characteristics of the goods under consideration are known to the Noticee
coupled to the fact that the supplier had classified the said goods under sub-heading
382460, the Noticee proceeded to declare the classification under sub-heading 290544.
ln light of such facts, it is implied that the element of mens rea is present in the case at
hand. Further, penalty has been proposed under Section 1 12(a)(ii) of the Customs Act
which does not require the element of mens rea. Therefore, the argument of the Noticee
is not maintainable and I find that they have rendered themselves liable to penalty under
Section 112(aXii) of the Customs Act.

20.

ln view of the above findings, I pass the following order:
ORDER

With respect

to

Show Cause Notice No. VIll/10-17/Commr./O&A'/2021-22 dated

29.11 2021

i)

I disallow the benefit of exemption under Notification No.18/201S-Customs dated
.04.2015 (as amended) in as much as the Advance Authorisation No.
0310822159 dated 06.07.2018 issued by the Office of the Additional Director
General of Foreign Trade(DGFT), Mumbai does not cover the product covered
under Chapter Tariff Heading No.382460.
01

ii)

I confirm the demand of Customs Duty to the tune of Rs. 76,36,339/- (Rupees
Seventy Six Lakhs Thirty Six Thousand Three Hundred Thirty Nine only) on
goods imported viz. "Non-Crystallizing Sorbitol 7lok", as detailed at Annexure-l to
the Show Cause Notice, and order recovery of the same in terms of the provisions
of Section 28(1) of the Customs Act, 1962

iii)

I order recovery of lnterest in terms of the provisions of Section 28AA of the
Customs Act, 1962 on the above confirmed demand.

iv)

v)

I hold Non-crystallizing Sorbitol 70%, having declared assessable value of Rs.
1,34,11,2031- (Rupees One Crore Thirty Four Lakhs Eleven Thousand Two
Hundred Three only), liable to confiscation in terms of the provisions of Section
'1 1 '1 (m) and 1 1 1(o) of the Customs Act 1 962 and impose redemption Fine of Rs.
13,41,1001- (Rupees Thirteen Lakhs Forty One Thousand One Hundred only)
in lieu of confiscation in terms of the provisions of Section 125 (1) of the Customs
Act,1 962.
I impose penalty of Rs. 7,63,633/- (Rupees Seven Lakhs Sixty Three Thousand

Six Hundred Thirty Three only) on the Noticee in terms of the provistons of
Section 112(a)(ii) of the Customs Act, 1962. However, in view of the proviso to
Section 112(ii) of the Customs Act, 1962, if the amount of Customs Duty confirmed

and lnterest thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty shall be twenty five percent of the penalty
determined above.

With resoect to Show Cause Notice No. Vlll/10-24lCommr./O&fu2021-22

dated

22.12.2021

i)

I disallow the benefit of exemption under Notification No.18/201S-Customs dated
.04.2015 (as amended) in as much as the Advance Authorisation Nos.
0310822159 dated 06.07.2018,0310821421 dt. 04.06.2018 and 0310822822 dt.
02.08.20'18 issued by the Office of the Additional Director General of Foreign
Trade (DGFT), Mumbai do not cover the product under Chapter Tariff Heading
01

No.382460,

ii)

I confirm the demand of Customs Duty to the tune of Rs. 85,62,075/- (Rupees
Eighty Five Lakhs Sixty Two Thousand Seventy Five only) on goods imported,
viz. "Non-Crystallizing Sorbitol 70%" , as detailed at Annexure-l to the Show Cause
Notice, and order recovery of the same in terms of the provisions of Section 2B(1)
of the Customs Act, 1962

iii)

I order recovery of lnterest in terms of the provisions of Section 28AA of the
Customs Act, 1962 on the above confirmed demand.

iv) I

hold Non-crystallizing Sorbitol 70%, having declared assessable Value of
Rs.3,01,02,759/- (Rupees Three Crore One Lakh Two Thousand Seven
Hundred Fifty Nine only) liable to confiscation in terms of the provisions of
Section '1 1 1(m) and 1 '1 1(o) of the Customs Act 1962 and impose redemption Fine
of Rs. 30,10,300/- (Rupees Thirty Lakhs Ten Thousand Three Hundred only) in
lieu of confiscation in terms of the provisions of Section 125 (1) of the Customs

Act,1 962.

v)

I impose penalty of Rs. 8,56,207/- (Rupees Eight Lakhs Fifty Six Thousand Two
Hundred Seven only) on the Noticee in terms of the provisions of Section
112(a)(ii) of the Customs Act, 1962. However, in view of the proviso to Section
112(ii) oI the Customs Act, 1962, if the amount of Customs Duty confirmed and
interest thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty shall be twenty five percent of the
determined above.

-',1
(Lalit

t

a d)

Comm issioner,
Customs, Ahmedabad
No.Vl I l/'1 0- 1 7/COMMR/O&tu2021 -22
By Speed PosU E-mail
F.

Date:28.4.2022

To
M/s Colgate Palmolive lndia Ltd.,
Plot No.2, Sanand lndustrial Area,
GIDC, Phase-ll, Taluka : Sanand,
Ahmedabad.
Copy to
'1

.

2.
3.
4.
5.

The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Deputy Commissioner of Customs, ICD-Khodiyar, Ahmedabad.
The Superintendent, System, Customs, HQ (in PDF format) for uploading the order
on the website of Ahmedabad Customs Commissionerate.
Guard File
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